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UNITED STATES DisTRICT COuRT
FOR THE
DisTRICT OF MARYLAND
BALTIMORE, MARYLAND 21202

ROSZEL C. THOMSEN
CHIEF JUDGE

Hay 31, 1966

Thomag J. Kenney, Esdg.
United States Attorncy
409 Post Office Building
Baltimore, Maryland 21202

Lawrence R. Houston, Esq., Genexal Counsel
ventral Intelligence Agency
:-Qﬁl‘lﬁzgton‘ D.C. 20505

irnest C, Kaskauskas, Esq,
210 17th sStreet, N.W,
Ilﬂhington 6' DaC‘

iubert J. Stanford, Esqge.
173G i Stzee’t. N,
ashington, D.C. 20036

21 R. Connolly, Esq.
C.sgan & Hartson

$15 Connecticut Avenue
voshington, D.C. 20006

e Beire v, Taus -~ €
Gentlemen:

Mr, ¥enney has delivexed to me his letter of 22y L.,
1966, in the above matter, together with the afficdavit of
Houston and the two page attachment therxeto. I have put i
letter in my safe. Mr. Xonney tells me that he also has a
copy of the affidavit and attachments in his safe, so thew
LAy be examined by counsel for the plaintiff and counsel o
@ defendant either at the office of the General Cotnzel ¢
u..@ Co.I.A, Or in the office of the United States Attormey i
Zaltimore upon arrangements made with Mr. Kemney. Cince I
will be away after this week, I suggest that any exaninaticn
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Thoras J. Kenney, Eaq,
Lawrence R. Houston, Esq.
Exnest C. Faghkauskas, Esq,
Robert J. Stanford, Esq.
Faul R. Connolly, Bsq.
Yay 31, 1966 .
Page w2

in Baltimoxe be made in the office of Mr. Renney as my safc
will be closed and locked.

I fuxther direct that any reference to the matter
covered by the affidavit and attachment in the briefs of
eitier the plaintiff ox the defendant be written up as
scpakxate pages and two copics of those paces be sent to me,
undex separate cover, so that they may be kept under seal
until the hearing in the case. The rest of the briefs, of
coursa, should be £iled in the usual vay, one copy to the
Clexk and one copy to tha Judge,

Vi yours,

thﬁ«w\

ief Judge

FCT:LEL
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May 31, 1966

Ernest C. Raskauskas, Esq.
1418 Ray Road
Hyattsville, Maryland

Paul R. Comnolly, Esq.

5411 Albemarle Strxeet, N. W.
Westmoreland Hills
Washington, D. C. 20016

Bawrence R. Houston, Esq.
General Counsel

Central Intelligence Agency
Washington, D. C. 20505

Re: Eerik Heine v. Juri Raus
Civil Action No. 15952

Gentlemen:
Enclosed you will find a copy of a self-explanatory

letter delivered to Chief Judge Thomsen today.

Sincerely youzs,

Thopds J. Kenney
Uﬁ}éig/States Attorney
N~
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May 31, 1966

iionorable jeszel O, Thomsen
Chief Judge

ilgited sStates bDistyiot Court
United States Courthouse
Baltimore, Marylandg

Deay Jdudge Thomsen:

At the heariug on May i3, 1906 in the case of
seyib leive v, Juri Raus, Civil Action No. 15952,
the Court requested that v, Lawrence Houston, General
Uouusel of the Central Intelligence Agency, submit a
statenent as to the leogal authority of the C.1,A, 1o
eppage ln activities within the UYnited States with
respeet to foreign intelligence sources,

in response to that request, My, Houston has
proepaxed an affidavit which incoyporates by reference
two perdipent paragraphs of a docoment vhich is classi-
fied “soecret’ and which cannot T de-classified for
surpoeses of this case. Oueausc of thig, Mr, louston
has roguested the Departuout of Justice to submit to
tie Court under seal for in epanexa inspection the
identification 0f the documenti aur the two pertiunent
paragraphs, properly certified. ihe Court, of ecourse,
is authorized to wale the classified excerpts available
for inspeection, bult not for eonpying, by counscli now of
record Tor the plaintiff and the defendant. In
addition, any ai such counsel will be grauted access
upon reguest to the two pertinent excerpts at the
aoffice nf Lz, jloustou, OF course, counsgel should not
gisclose the exeerpgls thus made available.

Fincerely,

THOMAS J, LENNDY
united states Attorney

ir. Yonpally, Counsel for lefendant

M, ‘aahaug?ag, Counsul for Ilaintild
Jr. Houston, General Counsel, $.1.4,
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I JURI RAUS,

! part, the criterion is the Agency's authority rather than that of Juri Raus.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE, )
)
Plaintiff, )
. )
V. ) Civil Action No., 15952
y
)
)
)

Defendant.

MEMORANDUM CONCERNING THE AUTHORITY OF
THE CENTRAL INTELLIGENCE AGENCY

At the continued hearing on May 13, 1966 on the defendant's
Motion for Summary Judgment, the Court requested. that there be filed a
memorandum setting forth the defendant's claim as to the authority of
the Central Intelligence Agency to have acted within the United States
in the manner disclosed by the affidiyits of the Deputy Direétor.of

Central Intelligence, Richard Helms.

Barr v. Mateo, 360 U:S. 564 (1959) and Howard v. Lyons, 360

U.S. 593 (1959), however, suggest that the more appropriate test is
whether the challenged act is within the "outer perimeter" of the Agency's

authority.

1/ Since it does not appear that the defendant's act was discretionary on his
2 PP A y

The defendant will contend in his closing brief, as he has already con-
tended, that, if the order or directive given him was colorably authoritative,
he possesses absolute immunity, irrespective of whether his superior acted
within the appropriate ambit of his authority or not. Any other rule would
place. an intolerable burden upon the ministerial government employee, acting
under orders and the discipline of his service, to devine the legitimate
reach of governmental power which is frequently a most difficult legal question.

<
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The plaintiff, raising an objection to the sufficiency of the
2/ .
Agency's authority, contends:

It cannot be argued that the defendant was performing

some function for the Agency under 403(d) (4) or (5),
either in collaboration with another intelligence agency
or at the direction of the National Security Council,
inasmuch as 403(d)(3) contains a mandate excluding parti-
cipation of the agency from ‘internal security functions.'
Accordingly, statutory authority for the conduct of the

- . defendant against the plaintiff is non-existent. P, Br. I,

pp. 11-21, 3/

Plaintiff's attempt to classify'this case as one involving
"internal security" begs the question and reflects his counsel's.own
convenient preconceptions. The attempted ciassification is far too
rigid.

The third Helmsi.affidavit recites:

The defendant was instructed to warn members of Estonian
emigre groups that Eerik Heine was a dispatched Soviet in-
telligence operative, a K.G.B. agent. The purpose for this
instruction was to protect the integrity of the Agency's
foreign intelligence sources, existing within or developed
through such groups, in accordance with the Agency's statu-
tory responsibility to collect foreign intelligence and the

2/ The plaintiff has submitted three memoranda concerning the present motion.
Each, for simplicity of reference will be referred to as follows:

(a) '"Memorandum of Points and Authorities in Opposition to the De-
fendant's Motion for Summary Judgment," pp. 1-16, served February 23, 1966 --
P, Br. I.

(b) "Points and Authorities in Opposition to Defendant's Motion to Amend
Answer and in Opposition to Informal Request for Additional Hearing," pp. 1-8,
served March 31, 1966 -- P. Br. II.

(c) ‘"Supplemental Memorandum of Points and Authorities in Opposition to
Defendant's Motion for Summary Judgment," pp. 1-10, served April 26, 1966 --
P. Br. III.

3/ The plaintiff then attempts in his memorandum (P. Br. I, pp. 12-13) to
show that internal security questions are committed by law to agencies of
government other than the C.I.A. He also claims that the burden to establish
statutory authority is upon the defendant. P. Br. I, p. 13. The converse is,
of course, correct, There is a presumption that governmental officers act
lawfully and within their statutory authority. Strothers v, Lucas, 12 Pet.
(U.S.) 691 (1837); Hammond v. Hull, 76 U.S. App. D.C. 301, 131 F.2d 23 (1942),
and 20 Am. Jur., EVIDENCE §170.

He subsequently reiterates that the C.I.A. has no "internal security

i functions." P. Br. III, p. 5.

-2-
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statutory responsibility gf the Director of Central

Intelligence to protect foreign intelligence sources

and methods.

This is a clear statement that the Estonian emigre groups to
which the defendant spoke were séurces of foreign intelligence. That
emigre groups, especially from Soviet-dominated lands, would be sources
of foreign intelligence is readily apparent. The Soviet penchant for
maintaining a closed society renders it necessary to develop unconven-
tional sources of information, in order tb learn of the cﬁrrent geography
and topography of Soviet-dominated countries and the social, economic and
political condition of their people.

One would expect to find within such emigre groups persons who
would possess firsthand knowledge of such matters and who, by reason of
frien&s or famiiy still in their homeland, would hear of such mattérs in
the course of various communications with them. It is also obvious that,
in view of the police-state nature of its society, Soviet intelligence would
be interested in discovering the identity of thése persons within various
emigre groups who possessed information about their homeland or who possessed
the means of acquiring it. The nature of the information obtained and im-
parted, and the ultimate sources from which it came, would be of the fore-
most interest,

More subtle topics of inquiry for Soviet intelligence suggest them-
selves: Whether the sources of information may be polluted so as to impart
false information; whether the emigre groups contain members who could be
duped or recruited into Soviet intelligence activity; whether the social
and political unity of such emigre groups may be corrupted so as to render
them ineffective as further iﬁstruments of anti-Soviet activity.

The existence of foreign intelligence sources within communities
of recent emigfants is therefore quite obvious. The protection of such

groups against Soviet-dispatched agents may collaterally involve a matter

-3~

<
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of internal security, but that incidental or collateral condition does not
- inhibit the Central Intelligeﬁce Agency and the Director of Central Intelli-
gence from executing its SCatutory responsibilities.

The scope of that statutory responsibility is broad. See 50 U.S.C.
§403 et seq. Among the tasks entrusted to it are [§403(d)]:

(1) to advise the National Security Council in matters
concerning such intelligence activities of the Government
departments and agencies as relate to national security;

"(2) to make recommendations to the National Security
Council for the coordination of such intelligence activities
of the departments and agencies of the Government as relate
to the national security;

"(3) to correlate and evaluate intelligence relating to the
national security, and provide for the appropriate dissemi-
nation of such intelligence within the Government using

where appropriate existing agencies and facilities: Provided,
That the Agency shall have no police, subpena, law-enforcement
powers, or internal-security functions: Provided further,
That the departments and other agencies of the Government shall
continue to collect, evaluate, correlate, and disseminate de-
partmental intelligence: And provided further, That the
Director of Central Intelligence shall be responsible for
protecting intelligence sources and methods from unauthorized
disclosure; Co
"{4) -5 perform, for the -benefit of the existing intelligence
agenc.es, such additional services of common concern as the
National Security Council determines can be more efficiently
accomplished centrally;

"(5) to perform such other functions and duties related to

inteliligence affecting the national security as the National
Security Council may from time to time direct." ,

One of-the specific tasks entrusted to the Agency is the protection
of intelligence sources., It cannot be successfully contended that the
method employed in this case, namely to warn an intelligence source against
compromising itself to its adversary, was clearly beyond the'Director's
authority or beyond its "outer perimeter' Moreover, §403(d)(4) provides
that the Agency shall perform "such additional services of common concern
as the National Security Council determines can be more effectively accomp- -

lished centrally." It is believed that the National Security Council Directive

No, 2, issued under this specific grant of power and attached v the affidavit

.-4-‘
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of Lawrence R. Houston, General Counsel of the Central Intelligence Agency,
satisfactorily answers the.plaintiff's contention as to the insufficiency
of the Agency's authority.

It is submitted, that there is no substance to the claim of lack

of authority, once the Court's in camera papers are viewed, if the explicit
; —_— =

language of the statute did not already adequately supply the requisite

—

3 .
authority for the defendant's conduct., Once the emigre group is perceived
Y ) g p

as a source of foreign intelligence -- a logically as well as specifically
established fact -- the consequent activity of the defendant is a recognized

and expected response to a contemplated threat to the security of that source.

Respectfully-submitted,

(012 7 / /‘%4///

7 Paul R. \Connolly ﬂ
5411 Albemarle Street
Westmoreland Hills
Washington, D. C. OL 2-5851

By

By (// ‘—)’\NJ /7‘" v_/é s,

E. Barrett Prettyman; Jr. y
: 3708 Bradley Lane // /% C

Chevy Chase 15, Maryland OL 6-7289

OF COUNSEL: N Attofneys for Defendant
Hogan & Hartson

815 Connecticut Avenue
Washington, D, C. 20006
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CERTITICATE O SERVICE

A copy of the foregoing MEMORANDUM CONCERNING TiE AUTHORITY OF THE

AL INTELLIGENCE AGIENCY was mailed this 27th day of May, 1966 to Ermest C.

Raskauskas, Esquire, 910-17th Street, N. W., Washingtom, D. C., and Robert J.

anford, Esquire, 1730 M, Street, N. W., Washington, D, C,, Attorneys for
)

///, // /// Lk ///1%

1’au*\R. Connolly g/
$15 Comnecticut Avenue

T

Washington, D. C.

Attorney for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE, }
)

Plaintiff, )

)

)

V. ) Civil Action No. 15952

)

)

JURI RAUS, )
)

Defendant. )

" Lawrence R. Houston, General Counsel of the Central

-Intelligence Agency, being first duly sworn, deposes and says

that:

i. This statement is submitted in response to the Court's
request for a memorandum as to the légal authority of the Central
Intelligence Agency to engage in activities within the United States
with respect to foreign intelligence sources.

2. Section 102(d) of the National Security Act of 1947, as
amended, provides at Subsection (4)'(50 U.S8.C. §403{(d}{4)}, that
for "the purpose of coordinating the intelligence activities of the
several Government departments and agencies in the interest of
national security, it shall be the duty of the Centxral Intelligence
Agency, under the direction of the National Security Council...to
periorm, for the benefit of the existing intelligence agencies, such
ad&iti nal services of common concern as the National Security

Cou :il determines can be more efficiently accomplished centrally."

oy This document will be

[P OT T considered unclassified
upon removal of the
enclosuzres.

<
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nal Security Act is set forth in paragraph 7

1zl fecurily Council Directive No. 2, attached to this

) s
Lawrence R, Houston

2 as otated

VIRGINIA
¥y ss.
3

Sworn to before me thisz O?é %cay o%

2 %&Mm vy

Notary Publi¢

;
My cornmission expiraW/WU [T67.

L
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE
. vs. ' Civil No. 15952

JURI RAUS

May 13, 1966
TRANSCRIPT OF PROCEEDINGS

FRANCIS T. OWENS
Official Reporter

514 Post Office Building
BALTIMORE 2, MARYLAND

SAratoga 7-7126
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE :
Vs, : Civil No., 15952
JURI RAUS ;

Baltimore, Maryland
Friday, May 13, 1966

The above-entitled matter came on for hearing
before His Honor, Roszel C. Thomsen, Chief Judge, at three

o'clock a.m.

APPEARANCES

For the Plaintiff:

MR. ERNEST C. RASKAUSKAS
MR. ROBERT J. STANFORD

For the Defendant:

MR. PAUL R, CONNOLLY
MR. E. BARRETT PRETTYMAN, JR.

Also present representing the United States
Government, Mr. Thomas J. Kenney, United States Attorney;
Mr. Kevin T. Maroney, Attorney, Department of Justice; Mr.
Lawrénce R. Houston, General Counsel, Central Intelligence
Agency.
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PROCEEDINGS

MR, CONNOLLY: Your Honor, with respect to
why we were waiting, I think an explanation has been made
to you by Mr. Kenney.

THE COURT: Well, are you ready to go ahead?

MR. CONNOLLY: Yes, Your Honor. |

THE COURT: I think the first thing to do
since I understand we are now going to hear argument on the
motion for summary judgment filed by the defendant is to
know exactly what is the record in this case.

Here are some papers that were filed this
morning, I gather, May 13th, two new affidavits.

Have you seen them before?

MR. CONNOLLY: I just saﬁ them within the
last three or four minutes, Your Honor, just before we
started.

THE COURT: I thought they had been served.

MR. RASKAUSKAS: No, Your Honor. I suggesteq
that I was going to serve them when I saw Mr. Connolly in
court,

THE COURT: I thought you said you had
served them?

| MR. RASKAUSKAS: No.

THE COURT: Well, maybe you better read them.
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MR. CONNOLLY: I have very quickly.

In order to save time, Your Honor, my first

[

4 reading made me think that they were intended to try to
4 raise a dispute of fact on the basis that both of these

people quote Allikas and Keerd quote, I think Mr. Raus is

ot

" saying the information came from the Federal Bureau of

Investigation.

-1

s THE COURT: That is right.

9 MR. CONNOLLY: Is there anything other than

10 these affidavits that you care to rely on as to this motion,
11 in other words?

12 MR. RASKAUSKAS : No. They are cumulative
13 to the one that is in the file filed by Mr. Kuklane, except
1t one of these is the one from Mr. Allikas whiéh refers to

15 the minutes of the meeting.

16 THE COURT: The one that has the minutes of
17 the meeting?

8  MR. CONNOLLY: Yes, alleged copy of the

19 minutes.

20 I undexrstand, although it is not important,

21 I understand that there are two sets of minutes kept by

2 this New York Branch.

23 THE COURT: Well, do you want to put both

94 sets in?

95 | MR. CONNOLLY: I do not have them here.
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THE COURT: Well, it would not make any
difference whether they are for the summary judgment.

MR. CONNOLLY: No, I do not think it is that
important.

THE COURT: So far as summary judgment is
concerned as any disputed questions of fact must be resolved
against you.

MR, CONNOLLY: Correct, sir.

THE COURT: So we have to limit it for the
sake of the motion for summary judgment to that.

Now, this file is getting fairly thick and I
would like to be sure just what the parties feel is before
the Court for decision here. Certainly the complaint is.

Let's make a list just to be sure because
there are some memoranda which have exhibits attached to
the memoranda. It is my understanding those exhibits are
not before the Court, something attached to an unsworn
memorandum.

You all filed an unsworn memoranda which has
some exhibits attached and I did not know whether you
thought you were bringing them before the Court or not, and
1 think you had better be sure, and that is one of these
things, and I wanted to get it clarified as to what is
before the Court and what is not before the Court.

MR. RASKAUSKAS: Well, may I address myself

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2
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to that point, Your Honox?

THE COURT: Yes.

[ B

MR. RASKAUSKAS: Under Rule 56, as I under-
stand it, the Court may consider all material. I can

submit it to the Court, and I do not think there is any

oy

G stricture in the rules which requires each and every exhibit]

to be under oath.

-]

THE COURT: Well, the exhibit does not have
to be under oath, but I mean it has to be wvouched for.
Some of them have to be vouched for by somebody, and there
may not be any dispute about the materials which are
attached to your papers, and the Court can consider them
‘ - without having to wait.

It says:

"The judgment shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories,
and admissions on file, together with an affidavit,

if any, show that there is no genuine issue as to

18
19 any material fact and that the moving party is
90 entitled to a judgment as a matter of law.”
91 Now, the ruling in every circuit, I think
. 22 except the Third Circuit, ‘and maybe they have gotten in linse

recently is that the allegations of pleading are not
sufficient to overcome an affidavit, I mean an ordinary

unsworn pleading.
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MR. CONNOLLY: Your Honor, is that
Subsection (e) of Rule 567

THE COURT: | Yes,

MR. CONNOLLY: Which I think is just
contrary to what Mr. Raskauskas just represented.

THE COURT: "Supporting and opposing
affidavits shall be made on personal knowledge, shall
set forth such facts as would be admissible in
evidence, and shall show affirmatively that the
affiant is competent to testify, and so forth, sworn
or certified copies of all papers or parts thereof
shall be attached thereto or served therewith. The
Court may permit affidavits to be supplemented or
opposed by depositions.”

Well, certainly the answer, the complaint and
the answer are before the Court, and then there are a great
many motions for the taking of depositions and so forth,
which do not seem to have any real materiality except the
deposition of the defendant Raus which was taken.

There are some memoranda, and of course so
far as they still deal with matters which are before the
Court on pleadings I will consider all of the memoranda.

There is a statement, or there is a

memorandum filed by the defendant in January '65 together

with Raus' affidavit.
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Now, do the plaintiffs want that affidavit in?

MR. RASKAUSKAS: Very definitely. |

THE COURT: You want that and the position
papers in that affidavit to be considered. So that the
memorandum of the 19th of January 1965 and the Raus affidavii
are to be considered as before me.

MR. CONNOLLY: The memorandum would not be,
would it, Your Honor? That is not sworn to.

THE COﬁRT: The memorandum is not but the
affidavit is.

MR. CONNOLLY: The affidavit is.

THE COURT: Well, let's say that the Raus
affidavit with the memorandum on January 19th.

Then there is a stipulation that does not have
much to do with it. There are interrogatories which have
never been answered. The interrogatories have not been
answered.

MR, STANFORD: No, we received no answers,
Your Honor.

for

THE COURT: I gather that /the purpose of this
motion for summary judgment, they are based entirely on the
point of privilege. You have gone as far as you can
practically go under the Court's ruling in the deposition of
Raus; is that right?

MR. STANFORD: Your Honor, we do not hold thai
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the sole consideration here is the Barr v. Matteo doctrine.
We say that there are genuine issues of fact which would be
outside the purview of that governmental immunity doctrine.

THE COURT: I understand that, but I mean,
you are satisfied to go ahead with the motion for summary
judgment today without pressing further for answers to
interrogatories?

Mﬁ. STANFORD: Yes, Your Honor, we are.

THE COURT: All right.

MR. STANFORD: This does not mean that we are
waiving the answers to those interrogatories. We think it
is improper, but we think that the Government has taken a
stand whereby they will not respond to the interrogatories.
So that they have in effect--

THE COURT: So that in effect it is the same
point that stops the--

MR. STANFORD: That stopped the deposition
of Mr. Raus.

THE COURT: That stopped the deposition of
Raus, that would stop any interrogatories that would help
you?

| MR. STANFORD: Yes, sir.

THE COURT: That is what I meant that one

ruling covers in effect both of them. All right,.

Then there are three, I think, affidavits of
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Mr. Helms. I think there are three, aren't there?

MR, CONNOLLY: Yes, Your Honor. |

THE COURT: In which there is the formal
claim of privilege. Then there is this memorandum of
points of the defendant, which I take it is just a brief.
Then there is a memorandum of the plaintiff in opposition
to it, which again is just a brief, I believe. I do not
belittle briefs, but it has not got evidence.

Then you have along with it the affidavit of
August Kuklane. That is to be before the Court. Is that
right? |

MR. STANFORD: Yes, Your Honor.

attached to that are these other documents which have not
been sworn to but are filed by the defendant.

Are these before the Court in some way?

The April 28, 1965 letter from Prettymén to
Raskauskas. The letter--I do not see the date. It must
be the--

MR. CONNOLLY: From Tammark.

THE COURT: From Tammark?

MR. CONNOLLY: Tammark. |

THE COURT: To Raskauskas, and the letter
from Collins to the Court.

Are they supposed to be before me now? Does
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either side think that these are befoxe me?

MR. RASKAUSKAS: Yes, Your Honor. I take
the position that documentary and other evidentiary
material; which these letters are, may be considered
by the Court on a hearing for summary judgment, and I
rely on Moore here.

THE COURT: What did he say?

MR. RASKAUSKAS: It says, materials on which
motion may be heard. - The material which the Court
is entitled to consider on a motion for summary judgment
are the pleadings, affidavits, which meet the testimonial
reduirements of Rule 56(e), depositions, anawers to in-
terrogatories, Rule 56(e) as amended in *'53, admissions,
oral testimony, documentary and other evidentiary materials.
The Court shall also consider facts which are the sub-
ject of judicial notice, and the same reasons that warrant
their use at trial warrant their use at the summary
judgment hearing.

THE COURT: Well; I do not understand that
that means that affidavits must have all these protections
and just becauge you put it, somebody puts it in a letter
that it automatically becomes evidence without being
sworn to. That does not make sense to me.

I have never understood that te be the law,

and I do not understand that Mx. Moore says so.
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1 see your point. He says something about
documentary and other evidentiary material. I think that
was the word, wasn't it? It does not say that just a
letter is admitted or cén be considered as being proof of
the facts stated in it.

Now, it may be quite possible to get this in
or stipulate it in, to either stipulate it in today for
whatever purpose it is wanted or to find some way perhaps
to get supplementary affidavits so that we will not be doing
this thing piece by piece.

I want to get the record complete so that when
I do make a ruling one way or the other I will have the whol
thing and will not have to go back and do it again because
in your supplemental memorandum of points you have a letter
from Mr. Hoover of the FBI to Raus. I do not doubt, they
seem to be copies, and they look like copies of the letterhe;
and some other correspondence.

It may be that they can be stipulated as to
competency as though there were objections as to relevancy
and materiality on the issues raised.

Can something be done on that? I want to
know what I am to consider and what I am no£ to consider.

I believe this stuff is in two lots: One,
the material attached to the first memorandum of the

plaintiff and the other material attached to the second.
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MR, CONNOLLY: When you say my position, for
the record, so that we will know what we are dealing with,
I would object to the three documents which Your Honor has
described, the letter from Barrett Prettyman to Mr.

Raskauskas.

pn |

G THE COURT: Let's take them one at a time.

These are the papers attached to Document No. 13. Now,

-

the first one is the letter from Mr. Prettyman to Mr.
Raskauskas. I do not suppose there is any question of

10 competency.

11 MR. CONNOLLY: No, it is completely immateriall
12 to the issues. That is what 1 am saying.

. 13 THE COURT: Well, do you want that considered?
L I have not read it. You want that considered? |
5 MR. RASKAUSKAS: Yes, Your Honof, and without
16 belaboring the point, to restate our position, these are
17 exhibits which tend to show to the Court that there are
18 genuine issues of fact. Now, at the trial we will have
19 the original documents duly authenticated.
20 THE COURT: Well, there is no question--
21 MR. RASKAUSKAS: Proven and put into

. . evidence.
23 THE COURT: Well, there is no question of
94 authentication. You do not need an authentication of a

photostat or a Xerox copy, or whatever it is, of Mr.
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Prettyman's letter to you. He certainly admits that this
is a copy of his letter, and it is his calling on you for
something, and I suppose it might be evidence on your claim
of waiver.

He asked you to produce certain things, and
if you say you waived it, this might be evidence on that
point.

Now, as to this documént, the letter of 28
April '65 I would say, you object to it on relevancy and
materiality.

MR, CONNOLLY: Your Honor, and also because
I think it also requires an explanation. Just to leave
it stay there unexplained, and the circumstances under which
the letter was sent, I think it is misleading.

THE COURT: Well, I think if they want it in,
if they have been operating under a mistaken theory of the
law of what may be considered on motion for summary
judgment I would not want to hold them to that, and I think
we ought to try to get them in.

I mean if Mr. Raskauskas thinks or has
thought that just by attaching this to his memorandum it
became admissible to be considered, that something must be
considered on a motion for summary judgment I certainly
would not want him foreclosed from any benefit he may have

of it by not having it part of a document which was sworn

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




[

ot

G

-1

R

Approved F elease 2005/01/27 : CIA-RDP75-007‘1000100100001-2

to.

MR. RASKAUSKAS: May I say one thing which
may clear this up, Your anor, from our point of view?
The letter and the documents, with respect to them we'take
the position the Court is not going to weigh these as
to credibility.

THE COURT: That is right.

an issue of fact that must go to trial.

THE COURT: Well, I know but you do not
consider that in the law unless it is presented to the
Court in some proper manner. Even alleging it in your
complaint or the defendants alleging it in their answer is
not something which can overcome an affidavit according to
the rule, as I say, I believe of every Circuit except the
Third Circuit.

MR. CONNOLLY: Your Honor, I would have no
objection to it going in providing Mr. Raskauskas would
agree that the letter was a letter sent to him prompting
him to give us information which he promised to give us
during the course of Mr. Heine's deposition; and two, that
the information which was called for in the letter, and
which he promised to furnish in the course of Mr. Heine's

deposition, had not indeed been furnished.
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MR. RASKAUSKAS: I never promised Mr.
Connolly anything, and if we have the original copy of the
deposition we can look at it. I said I would informally
submit these materials, and we did. We looked around.

We could not find my client's war medals because he was in
three Soviet camps. He did not carry them around, and
that is why I did not give them to Mr. Prettyman.

MR. CONNOLLY: Well, that being so, Your
Honor, I think Mr. Raskauskas will have to proceed as best
he knows how to prove the matter.

MR. RASKAUSKAS: I can do that.

THE COURT: | Well, all right. It does not
seem to me that that is--

MR. CONNOLLY: Material.

THE COURT: On the question of materiality
on this present issue.

The point that does seem to me to have some
basis on the issue of waiver is that the deposition, Heine's
deposition was taken, and certain material was requested,
and certain material was supplied; and if some material has
not been supplied it is not before me now or why it was
not. So 1 think we can dispose of that letter in that way.

Now, the next one is a letter which is from a

man named Tammark to Mr. Raskauskas.

Now, what purpose is this letter--1 have not
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read it. I may have read it at one time. I have not read
it recently.

For what purpose do you want the Court to
consider that letter?

MR. RAéKAUSKAS: Well, the purpose we are
going to ask the Court to consider that letter is that a
man by the name of Mr. LaVenia that weﬁt out and saw Mr.
Tammark and told him that he has interviewed thirty-three
people around this country and Canada, and we attempted to
depose Mr. LaVenia the other day, and I understand from the
reporter that he wanted to read and sign his deposition,
and it is not filed with the Court.

I have a copy of it here, and we learn now
that this man is associate counsel in this case. He has
been retained by Mr. Connolly. This Mr. LaVenia is the
same man that while we were taking the deposition of Mr.
Heine here was up at Mrs. Heine's house trying to get into
her house to see her.

So we think it is very relevant.

THE COURT: Well, then, you ought to have it
sworn to to be before me. I can't just take a letter to
you from a man named Tammark as proof of facts in a case,

1 do not know. In the first place 1 do not
know whether it is really a letter from him or not. There

is nothing, just that a man is out in Wisconsin, and he
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writes you a lettér or purports to be a man in Wisconsin,
and he writes you a letter.

Now, no doubt he did, but I do not understand
that that is material which can be considered on a motion
for summary judgment apart from some sort of a stipulation
waiving competency.

Now, if Mr. Connolly will agree that it can
be considered to the same extent as if it was sworn to as
an affidavit for summary judgment without waiving his right
to have the opportunity to cross-examine the man before it
might be considered on the merits, that would help to
expedite matters.

MR, CONNOLLY: I will not, sir.

MR. STANFORD: We ask then, Your Honor, that
it be considered as if it was sworn to and based, of course,
upon the fact that we will submit within as short a time
as possible that same letter in affidavit form.

THE COURT: You will supplement it with an
affidavit?

| MR. STANFORD: Yes, sir.

THE COURT: And I will assume that you will.

MR. STANFORD: Yes, sir, and if that is done,
well, of course, then we have to proceed further.

THE COURT: Yes, that is the practical way.

Mr. Tammark to be supported by affidavit.
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MR. RASKAUSKAS: In view of that, Your Honor,
1 request that the Court strike all statements and
testimony, unsworn testimony, given by the various counsel
from the floor, including Mr. Houston's testimony the last
time that Raus was paid directly and indirectly.

THE COURT: I thought that was accepted in
lieu of testimony. Those statements were accepted.

Well, let's see. Is Mr. Houston here. All
right. Let Mr. Houston come on and take oath, if he will,
that those statements are true.

We are not accustomed to requiring that in
this Court, but counsel frequently make statements of fact
which are accepted by counsel, other counsel to the same
extent as if they were testimony, with the understanding
that they can be cross-examined, but if you want to have
that fact--

MR. RASKAUSKAS: Well, Your Honor, my
objection last time was that it was not susceptible to
cross-examination. I was asking Mr. Raus these questions.
It has nothing to do with Mr. Houston's credibility. It is
the fact that a gratuitous statement was made in this Court,
and I was precluded from any inquiry.

THE COURT: No. I thought you accepted the
fact of how he was paid. That is, there was certain

testimony made as to his being paid.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




£

|

-l

Approved Fo.elease 2005/01/27 CIA-RDP75-007'.000100100001-2

19

MR. RASKAUSKAS: I accepted the fact, Your
Honor, that Your Honor made the request if we required the
solemnity of an oath to use this more or less as an
addendum to Mr. Helms' third affidavit rather than to ask
Mr. Helms to come up with a fourth affidavit, and I said
we make all of our objections other than requiring that this
be sworn to.

THE COURT: All right.

MR, RASKAUSKAS: Now, 1 do not require that
it be sworn to today either; but my position is that it
should not be considered.

I am only asking the Court not to consider
any of these matters that we have not had a shot at in
cross-examination on either.

THE COURT: Well, you want me to consider
your affidavits. I am not quite clear what point this is.
Mr. Helms has made certain affidavits as to what people werg
told.

You question his veracity; is that it?

MR. RASKAUSKAS: I am not making any,comment
on his veracity. Our position is that the affidavits are
conclusory suppositions.

THE COURT: Well, all right. They are
pexfectly good points. They are perfectly good points

that you make, that they do not tend to prove it, but then
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1 you get into a question of how he was--

1B

MR. CONNOLLY: Can I refresh Your Honor's
|
‘ 3 recollection?

4 THE COURT: I thought the matter had been

;:!

worked out in a way that the statement was accepted as the

6 equivalent of an affidavit.

MR. CONNOLLY: May I refresh your recollec-
tion? It is page 41 of the transcript, Your Honor, oY

rather excuse me, 47 .

(Transcript was handed to the Court.)

1 THE COURT: Well, I understand. The point

12 was made that they had no right to say what was secret or
. 13 what was not secret.

14 Now, has the Government concluded that it is

15 asserting that Raus was paid but will not say how he was

16 paid? I just do not understand that whether he was on

17 the-;you have disclosed that he was acting as your agent,

18 so I do not understand, and you are saying that he was paid,

19 and there is some other testimony as to what he was paid,

20 and there was no objection to his saying that he got certain

21 amounts from the Bureau of Public Roads and he got certain
‘ 22 amounts from his Army service.

Why should not the Government say, if you say
he was paid for what he was doing, why shouldn't you--if you

are willing to stand on the point whether he was paid or not
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is immaterial, whether he was paid or not for services on
behalf of the CIA, then I will have a clean question to
decide, and if you decline to say whether he was paid, then
you will just have to stand on the basis and the Court will
assume that that fact is disputed.

I think you can claim privilege but I do not
see how you can make statements of fact like that and say,
"We will go up to this point and then stop.”

MR. MARONEY: Well, Your Honor, the statement
was made to that point only in response to an inquiry as to
whether or not that could be made, that statement could be
made on the record, as I understand it.

THE COURT: Well, you say can be made. Well
I am doubtful whether I can accept it because if he was paid
through another agent, if he was given something by another
agent, I can see that you are entitled to the privilege.

If he was paid, if you say he was paid
through the Bureau of Public Roads it seems to me that is
between you and Congress and Comptroller General. I do
not see why it is a matter of privilege. I do not see how
there can be any privilege.

MR. MARONEY: As I understand it, Your Honor,
the method of payment, Mr. Houston advises me that the
method of payment has classified aspects, and we are

unwilling to go beyond the statement previously made, that
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from the executive privilege standpoint the Government is

to take that position.
THE COURT: The benefit of privilege. The
of payment has some classified aspects.

MR. CONNOLLY: Your Honor, 403 g gives the

THE COURT: ''In the interests of the security
of the foreign intelligence activities'--50 United
States Code, Section 403 g.

"In the interests of the security of the
foreign intelligence activities of the United States
and in order to further implement the proviso of
Section 403 (d) (3) of this title that the Director
of Central Intelligence shall be responsible for
protecting intelligence sources and methods from
unauthorized disclosure, the Agency shall be exempted
from the provisions of Section 654 of Title 5, and
the provisions of any other law which require the
publication or disclosure of the organization,
functions, names, official titles, salaries, or
numbers of personnel employed by the Agency:
Provided, that in furtherance of this section, the
Director of the Bureau of the Budget shall make no
reports to the Congress in connection with the Agency

under Section 947 (b) of Title 5."
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That is what I guess this morning's paper is
talking about, isn't it? That Congress, that one of the
Senators was a little disturbed about some of those people.

Well, I am not sure that it applies. It may
or may not; but when you say that he was paid, that you are
willing to say that he was paid but are not willing to say
whether he was paid by your Agency or by some other agency.

MR. MARONEY: That is right or the method of
payment.

THE COURT: Or the method of payment. Then
I suppose 1 have a minor question to decide as to whether 1
can consider your statement that he was paid because it is
not subject to cross-examination.

I am not sure that is fatal to the defendant's
position, but I have got to decide whether it can be
considered or not.

As I understand it, they will not go any
further so I think the issue is sharply drawn, and it is a
point for decision.

MR. CONNOLLY: To refresh Your Honor's
recollection a little bit further, you will also recall
that Mr. Raus testified to that also under oath; so to the
extent that an oath is missing it was supplied by Mr. Raus,
the same language that Mr. Houston alluded to.

THE COURT: That he was paid directly.
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1 MR. CONNOLLY: Directly or indirectly.
2 THE COURT: Yes.
3 MR. RASKAUSKAS: I do not remember that.
’ 4 MR. CONNOLLY: Yes, Your Honor. I will be
5 happy to show you if I can.
6 THE COURT: All right, show it to me.
7 MR, PRETTYMAN: That is at transcript 51 and
8 52.
9 MR. CONNOLLY: ''You heard what Mr. Houston
10 said.”
11 Mr. Raus said, '"Yes, sir.
12 "The Court: 1Is that true?
‘ 13 "The Witness: Yes, Your ﬁonor.”
14 THE COURT: Who asked the question?
15 MR, CONNOLLY: You did, Your Honor.ﬁ
16 THE COURT: I can't blame the plaintiff's
17 lawyers for that then.
18 MR. CONNOLLY: "All right, the question is,
19 well, in view of the _instructions they have given
20 him that he was paid indirectly by CIA during the
21 time in question I will allow since CIA said it,
. 22 you may ask him if that is--since Mr. Houston has
23 said it, you may ask the defendant if that is true
24 and just let him answer yes or no.
25 “"The Court:  You heard what Mr. Houston said
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2
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. ""The Witness: Yes, sir.
\ , "The Court: Is that true?
X "The Witness: Yes, Your ﬁonor."
‘ 4 THE COURT: Did I ask the question? I said

5 I thought they might ask.
MR. RASKAUSKAS: No, sir, Your Honor asked

. that and then Your Honor advised me:
o "You understand I am giving you your exceptionf?

o You have exceptions without taking them."

10 And I said, "Yes, Your Honor," but we objected
1 right along the line.
12 THE COURT: With respect to being able to go
‘ 13 further.
1 MR. RASKAUSKAS: Yes, Your Honor.
5 THE COURT: I understand. The thing is, did
» you adopt the Court's question or not? Up to that point
17 did you want that much? |
18 MR. RASKAUSKAS: No, we did not. Now, we
19 did not want that. We objected to that.
20 THE COURT: 1 think you should not be held to
o1 adopting the Court's question.
‘ ) MR. CONNOLLY: I adopt it.
23 THE COURT: What is that?
o1 MR. CONNOLLY: I adopt it.
25 THE COURT: Well, I have got to rule then
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whether without cross-examination--

MR. CONNOLLY: Well, you see I would have

te

had the right of cross-examination, Your Honor. I did not
‘ 4 put that question since it was already in the record.
5 THE COURT: Well, you could not have gotten
G that, but you would have had the same objection because

they will not let him say how.

~1

MR, CONNOLLY: Yes, but I want to go that
far, Your Honor.
10 THE COURT: Yes.
MR. CONNOLLY: I want to go that far.
THE COURT: All right.

. 13 MR. RASKAUSKAS: Or he could put in a fifth

affidavit of Mr. Helms.

MR. CONNOLLY: I do not have to because undex
the rules I can use any part of a deposition. If you do
not take all of it, if you leave out a part which I am
entitled under the rules to use, I can use the part that you
do not use, and if you do not care to use it, if you do not
care to use this language on page 51 and 52, I do.

THE COURT: Well, on summary judgment I can
‘ 92 consider whatever the Court feels is proper, and I will
indicate when I have considered something in over objection
it will mean that I have overruled the objection.

I do not know how many of those occasions
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there will be, but you will have your points at any rate.

All right.  Then, there is this Tammark

&

business.

. 1 Then, there is a letter from Jeremiah C.

Collins to the Court.

)

What is the point about that?

MR. RASKAUSKAS: That was on a question of

~1

3 good faith, Your Honor, where they asked that this case not
9 be called for trial. Mr. Collins of the firm of Hogan &
10 Hartson wrote a letter to the Court explaining that they
- had to answer all these interrogatories, and so on and so
i3 forth, and then subsequently about a month after that lettexy

. - they came up with this new defense and never answered the
interrogatories.

So we feel that letter is very relevant on
the question of good faith.

THE COURT: Well, then, its relevancy and

immateriality is objected to; and you are not objecting to

18
19 the competency of Collins?
20 MR. CONNOLLf: No, Your Honor, and in order
. to sharpen the issue before the Court if Mr. Raskauskas
. - wants that portion of Mr. Tammark's letter in which it says

that Mr. LaVenia told Mr. Tammark that he talked to thirty-
three witnesses all over the United States and Canada I do

not have any objection to that going in; but I do have the
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objection of a lot of conclusions and self-serving matters
that Mr. Tammark has in his letter which even if it was

under oath would not be admissible,

might be enough because he says it is a question of
relevancy and materiality.

MR, CONNOLLY: And competency there, Your
Honor. For example, a man who draws opinions and conclu-
sions which he is not permitted to give an opinion or
conclusion as to what Mr. Heine is or is not even if he were
here on the witness stand, he would not be permitted to do
that.

THE COURT: Well, what you are saying is that
so far as the position is concerned the Court has to assume
that he was slandered, don't I, for the purpose of this
motion?

MR. CONNOLLY: Yes.

THE COURT: I have to assume the truth of
the plaintiff's claim.

MR, CONNOLLY: Correct.

THE COURT: The truth of the statements for
the purpose of this motion for summary judgment.

""Shall show affirmatively that the affiant

Of course, I will have to pass on when this

THE COURT: It might not be admissible but it

is competent to testify to the matters stated therein.

IApproved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2

"




Approved Fc.elease 2005/01/27 CIA-RDP75-007'.000100100001-2 29

letter is turned into an affidavit, what Mr. Connolly is

saying, whether it is a letter or whether it is an affidavit,

|3

it must meet the test of (e).
‘ 4 Well, I will just have to pick and choose of

what is properly admissible and what I consider relevant

>t

6 and material on any issue that is to be an issue in the

case at this time.

~1

Then some more points and authorities, and
o then this affidavit and the question of little difficulties

10 between counsel.

13 MR. RASKAUSKAS: That is not relevant to the
12 motion, Your Honor.
‘ 13 THE COURT: I do not think so at the moment.

MR. CONNOLLY: I suggest the motion and the
motion to amend the amended answer, Your Homnor.

THE COURT: Where is that? What was the
date of that? Do you have that? |

Well, here is a motion to amend the answer.

18
19 MR, CONNOLLY:  Yes.
20 Yes, and your order permitting it.
21 THE COURT: And the order.
. ) MR. CONNOLLY: The order is dated March 21lst|

THE COURT: Yes.
MR, CONNOLLY: 1 am not sure it was dated

March 21st, but it was mailed March 2lst.
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THE COURT: Yes. Then, there is Mr. Helms'
affidavit based on the papers attached to them, and 1 guess
the motion for a protective order, and that is as far as it
may have any bearing on it, and then another affidavit from
Mr. Helms and the amended answer.

Then, the supplementary memorandum of points
and authorities in opposition to defendant's motion for
summary judgment.

Now, that is argument again except that there
is attached to that these various letters.

MR. CONNOLLY: What letter are you speaking

THE COURT: I think there are five letters.
First there is the letter of 18th of December '63 from
Hoover to Landra.

MR. RASKAUSKAS: Your Honor, that is already
testified to in the deposition of Mr. Heine, and I think Mr.
Connolly will agree to that.

THE COURT: Well, you need not worry about it.
I do not suppose there is any question of competency.

MR. CONNOLLY: There is a document, a very
material document that is missing, namely, the letter which
prompted this reply; and if Mr. Raskauskas will supply that
then I have no objection.

MR. RASKAUSKAS: Mr. Landra's letter? I thin

k
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1 have that. I will look for it, Your Honor. I am quite

sure I have it, and it was identified as an exhibit in the

fw

" deposition, if 1 am not mistaken.

‘ 4 THE COURT: Well, you would add, it is
5 agreeable if Landra's letter to Hoover is included?
6 All right.

7 MR. CONNOLLY: Also, Your Honor, I did not

" know we were getting into this, but we also have a letter

9 from Mr. Hoover to Mr. Raus.

10 THE COURT: Yes.

11 MR, CONNOLLY: Two of them.

13 THE COURT: Yes.
‘ i3 MR. CONNOLLY: I do not think I have Mr. Raus/
letter that prompted that reply. I have no objection if
the Raus letter which went to Mr. Hoover to which the Hoover
letter purports to be a reply was also put in evidence.

THE COURT: Do you have that?

18 MR. CONNOLLY: I do not have it with me, Your

18 Honor. I can get it, and I had no idea we were to take up

20 these matters because like you I did not think these were

21 before the Court, and I really do not think they have any
‘ .~ materiality whatsoever to this motion.

93 And so I do not suggest that Your Honor delay

o4 consideration of the motion on account of it.

95 THE COURT: If they can be stipulated and
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added, I think I want to get the record complete and not

[

have a motion for reconsideration by one side or the other

e

because something was not included that should have been

‘ included. I want to try to clean it up.

Now, then, the letter of May 10, '63 from

=

Hoover to Raus.

MR. CONNOLLY: Do I have an agreement from

-1

Mr. Raskauskas, Your Honor?

9 THE COURT: .You mean on these other two
letters that you are going to supply one letter and he is
11 going to supply one letter to round out the correspondence;
is that it?

‘ 13 | MR. CONNOLLY: Well, I said that I would be
willing to accept these as part of the record if Mr.
Raskauskas would agree that that may be done. I have not
heard his response to that.

MR. STANFORD: We will agree to that, Your
Honor.

THE COURT: All right. That is fine. Thenj,
this letter of the 10th--I am not clear what materiality
this letter to Hoover--

MR. RASKAUSKAS: Well, we think it is
relevant on the question of a purported CIA dispatch
operative writing letters to Mr. Hoover asking him about

whether he gives clearances oY nonclearances, and we are

h
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very interested in seeing that letter. That was Mr. Hoover'
response.
THE COURT: That is a letter of April 6, '64.
MR, RASKAUSKAS: Yes.
THE COURT: | He is talking about the one in
which they talk about '"Masters of Deceit.”
MR. RASKAUSKAS: Yes.
THE COURT: | I did not see the point of it

when I read it.

to the April '63 letter?

THE COURT; No, no. No, I am not talking
about that. That is a different one.

MR. RASKAUSKAS: Of the May '63 letter?

THE COURT: Yes, the May '63 letter. PWell,
you know what it is.

MR. RASKAUSKAS: Yes, 1 remember it. That
is the one from Mr. Hoover discussing his book.

THE COURT: Yes, that is right.

MR. RASKAUSKAS: On communism.

THE COURT: That is right.

MR. RASKAUSKAS: Well, we thought at the time
and still think that some’facts can be developed to show
that perhaps Raus was trying to make a contact to be used

by the FBI and got turned down.
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THE COURT: I do not see the materiality of

that on this present motion. There is no doubt I gather

[t

3 that this letter--do you know what this letter is?
‘ 4 MR, CONNOLLY: You mean the one where he

talked about--

o

G THE COURT: Yes, Mr. Hoover--
7 MR. CONNOLLY: The complimentary letter?
8 THE COURT: No, I have not got the

9 complimentary letter, but we have Mr. Hoover's reply, which

10 is certainly no secret.

11 MR. CONNOLLY: Certainly; no objection to
12 that.

. 13 THE COURT: Now, the next is a letter--1 am
14 not clear what it is. This is from Meeme Malgi. Is that
15 it?
15 | MR. STANFORD: Meeme Malgi, I think it is.
17 THE COURT: Meeme Malgi. What is it? What
18 is it about? In the first place it is practically |
19 illegible, énd does it have any materiality?
20 MR. RASKAUSKAS: There is a ﬁranslation with
21 it, Your Honor.

. o THE COURT: No, I do not mean the one, 1 do
23 not mean the one in Estonian, but I mean the one in--
94 MR. RASKAUSKAS: The letter of transmittal.
25 THE COURT: | 1 guess that is just a letter of
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him, Your Honor.
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RASKAUSKAS: That letter of transmittal

is not relevant, Your Honor.

COURT: Well, 1 do not think it makes any

it vouches for--does Mr. Raus deny that he

CONNOLLY: I have not taken it up with
I do not know the accuracy of the

so I must interpose an objection.

COURT: You say you are?

CONNOLLY : Yes, sir. |

COURT: Well, why not? 1Isn't he here?

CONNOLLY: No, sir. | |

COURT: Well, why don't we find out? 1

mean, they can turn that into an affidavit if it was
received, but I certainly would allow him to say, to be

asked whether he sent this letter.

CONNOLLY : Certainly I question the

translation, Your Honor. I can't vouche for the accuracy
of the translation.
COURT: Well, if he is available why don't

you check with him, and if the translation is accurate we

can consider it for what it is worth?

to provide his own translation.
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THE COURT: All right, provide his own
translation, and we will have two and if I feel it is of
sufficient importance I will pick a neutral translator. I
may not think it is sufficiently important, and there may not
be that much difference between the two versions.

All right. This is the letter of Raus--well,
the letter is just addressed to "comrade.'" It is not
addressed to anybody.

At any rate, it is a question of sending a
letter to '"comrade' and I suppose that is the question, and
that is where the letter comes from because otherwise it
does not say to whom it was written.

Now, then, we have the claim of privilege, and
the supplemental memorandum of the defendant, which again is

argument.

There is the deposition of Raus. The depositijon

of Heine is not before me, the plaintiff.

The deposition which the defendant took of
Heine has not been filed.

MR. RASKAUSKAS: Yes, Your Honor.

THE COURT: Has it been filed with the Court?
Is that supposed to be before me? |

MR. RASKAUSKAS: fes, Your Honor. That is
924 pages of testimony.

THE COURT: I am supposed to read that as part
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of the motion for summary judgment? Will you point out
the portions that you want me to réad, that you are relying
on or that you feel are important so that I do not get
bogged down?
| MR, STANFORD: I think that they will be

brought out during the hearing, Your Honor.

THE COURT: All right.

MR. STANFORD: And I think that we can point

out at a later time the specific areas if we reach that

today.

THE COURT: All right.

Then, there is this letter or notice of the
taking of the deposition of LaVenia. Is LaVenia's deposi-

tion to be before the Court?

MR, RASKAUSKAé: Well, it has been unsigned,
Your Honor, and I understénd from Mr. Connolly that he wants
to read it and sign it.

MR, CONNOLLY: He is right.

THE COURT: Well, I say, once that has been
done, is it to be considered before the Court at this time
on the motion or is it not to be considered before the Court
on the motion?

-MR. CONNOLLY: I am at a loss to understand
what possible relevancy there is in that deposition. The

man said he had no knowledge whatsoever as to whether Mr.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




Approved For-.ease 2005/01/27 : CIA-RDP75-0077‘00100100001-2 38
) Raus was working for CIA or was not working for CIA.
) THE COURT: Well, I do not know since I have
. not seen it I have even less idea of what relevancy it may
4 have.
5 Does either side want me to consider it?
g MR. RASKAUSKAS: Yes, Your Honor. |
; THE COURT: | Well, then, we will have to wait
< until he has signed it and it has gotten sent in. The
9 deposition of LaVenia--
10 MR. CONNOLLY: I hope during the course of
11 these remarks Mr. Raskauskas would illuminate for all our
12 benefit just how that deposition becomes material.
13 MR. RASKAUSKAS: I will be delighted to do
" that. |
15 THE COURT: All right.
16 Then, we have the notice which was filed on
1 the 3rd of May by Mr. Raskauskas and Mr. Stanford stating
18 that they were going to take some procedures in accordance
19 with Section 16 of Executive Order No. 10501.
20 I understand that whatever was done--well,
21 suppose you make your statement on that. Is that to be
2 before me or to be considered by me?
23 MR. STANFORD: No, Yéur Honor, that is not to
24 be considered by the Court on this motion.
25 THE COURT: All right, and then these two
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1 new affidavits are to be considered.

[

MR, STANFORD: Yes, Your Honor.
3 THE COURT: And the minutes attached to it

are part of the affidavit. Now, does the defendant want

N

to--the defendant said that they had another version of the

6 minutes, but I do not see that you gain anything by putting

7 it in.

8 MR. CONNOLLY: No, sir.

4 THE COURT: Well, we seem to have accumulated
10 a record. That is about all we have done so far. I thinKk

11 we understand now what is before the Court.
12 Does anybody want to put anything else in the

. 13 record?

14 MR. STANFORD: Not at this time, Your Honor.

15 I do not think we could add anything to what has been
16 presepted.
17 THE COURT: Do the defendants want to put
18 anything in?
19 | MR, CONNOLLY: Nothing, Your Honor, other
20 than the two documents I said I wanted.
21 MR. RASKAUSKAS: What?

. 22 MR. CONNOLLY: The twc; letters.
23 THE COURT: Well, we get down then, 1 suppose,
24 now to something between the plaintiff and the defendant.
25 Does the Government have anything more it
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wishes to say?

AMR. MARONEY : No, Your Honor. We have no--
we are not here in the role of advocating the motion on
behalf of the defendant. 1 think it should be made clear
that our role has been limited to being here for the
purpose of authenticating, so to speak, the affidavits
which have been submitted on behalf of CIA and also to
represent the CIA in connection with the claim of executive
privilege, and, of course, we have taken no position with
respect to the merits of the motion pending.

THE COURT: That is right.

Well, I think it would be well to have a
clarification at this time now that we know what the record
is, exactly what points each side is making.

The defendant is making a motion for summary
judgment, but the motion was made before, or the motion
originally was made before claim of privilege was put inj
so some of the argument about the insufficiency of the
claim of privilege has probably been washed out. Now,
however, the claim has been made by the Government, and
some of the things we have said are no longer--

MR. STANFORD: Some of the things have been
removed, Your Honor, but we believe that there are still
many defects in form which we will bring out.

THE COURT: All right. Now, you have not
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filed anything since the claim of privilege by the
Government. Do you have a brief with you today that you
are going to file or you say there are still some defects
that you will bring out? Is this to be done entirely
orally or what? |

MR. RASKAUSKAS : Yes, Your Honor. I antic-
ipated that we would proceed today with counsel for the
defendant arguing their motion, and then Mr. Stanford and
myself would respond to it.

I believe in the course of my response 1 expec
to make a speaking motion under the rules, and if Your Honor
cares to consider the motion in that fashion I think that we
can have a more orderly procedure.

THE COURT: You mean to let them argue first
and you make a speaking motion as part of the argument?

Why not have the whole motion first and let's see wheré we
are?

| MR. RASKAUSKAS: Then I will just say briefly
and I will argue the motion later, but I would like to make
a speaking motion at this time under Rule 56(£),and'I would
like to read the salient part of the rule:

"When affidavits are unavailable. Should it

appear from the affidavits of a party opposing the
motion that he cannot for reasons stated present by

affidavit facts essential to justify his opposition,
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the Court may refuse the application for judgment

or may order a continuance to permit affidavits to
be obtained or depositions to be taken or discovery
to be had or may ﬁake such other order as is just.”

Now, I did not think it was necessary to file
a motion and affidavit under 56 (£f), bring them to the
attention of the Court where the information is not
available because as the Court observed this because of the
peculiar circumstances of this case.

When Mr. Raus gave his deposition here in oper
court, I think the Court can take notice of the fact that
we are very strictly proscribed in the area, the factual
area, that we want to develop.

So we are asking not for more time to get
affidavits or to take depositions but we are asking under
the last part of that rule that the Court make such other
order as is just, and that order, we are moving, is to have
as full and complete a hearing on the matters, particularly
this first defense of official immunity, in as full a trial
as is possible; that in cases, and there are many
authorities which we can cite, when the crucial facts are
largely within the knowledge or control of the moving
parties, and the plaintiff does not have the opportunity
for cross-examination, the Court does not have the

opportunity to observe the demeanor of witnesses, in cases
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where there are great and complex legal questions involved,
it is a sounder policy to permit the matter to go to trial
so that as many possible facts as can be developed are
brought out.

So we think that this is an appropriate
application of Rule 56 (f), that the Court enter an order
denying the motion for summary judgment and permitting this
matter to go to trial so that all possible facts in this
case can be developed and that so these affidavits which
have been submitted, that we may have the witness and place
these statements in the crucible of cross-examination and
see what can be developed in the interest of arriving at
the truth.

THE COURT: Well, let's see. What do you
understand the issues to be here? The Government has
certainly claimed privilege or tﬁe Government has asserted
its privilege, has it not?

MR. RASKAUSI%AS: Yes, sir.

THE COURT: Now, if the Government has
asserted its privilege, the question is, where do we go from
there, or what remains open?

MR. STANFORD:. ' Your Honor, we feel that that
particular area does not have any effect whatsoever on
Rule 56, and we feel that‘the proper procedure in this case

would be to have the defendant in this case, who is the
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moveant with regard to summary judgment, state the points
for his motion, to state the points for his argument, and
we will meet or answer the points that he brings up on the
objections which we have set forth in our memorandum.

THE COURT: Well, do you have any new brief
or not?

MR. CONNOLLY: No, Your Honor, 1 tried as best
I know how to state my position precisely and simply in the
supplemental memorandum which was filed at the time of the
last hearing.

THE COURT: Well, how long do you want? It
is now four o'clock. How long does each side want té argue’?

MR. CONNOLLY: I think I can state my opening
position in fifteen minutes.

THE COURT: All right. We had a very long
hearing this morning. The question is whether we could do
any better, to let each side state its position and then
supplement it with written memoranda. I would like to know
each side's position, at least to get that part of it, which
may or may not produce the need for some further development
by brief.

MR. CONNOLLY: I take it, Your Honor, that Mr/|
Raskauskas and Mr. Stanford really do not dispute Barr vs.
Matteo and Howard vs. Lyons. As I understand their positiorg

and I am presenting this just to find out how far we can
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simplify the argument, as I understand their position they
say that it is the burden of the moveant in this case, Juri
Raus, to produce facts which would bring him within the
doctrine of Barr vs. Matteo, and they say that Mr. Raus,
perhaps through his own fault, perhaps through no fault on
his part, is unable to provide that information because
such information as he does provide is not subject to
cross-examination, and therefore the Court should reject
the offers of proof which he makes, and since he cannot on
his own efforts bring himself within Barr vs. Matteo his
motion must fail.

Now, that is what I understand the plaintiff's
position to be. Maybe I have oversimplified it or
understated it; but if that is so I think we can come very
quickly to the point.

I do not like to ask counsel if I have
accurately stated their position.

MR. RASKAUSKAS: Well, I object to that, to
him stating my argument. I would rather state my own
argument.

THE COURT: Well, he has a right to state
your argument as he understands it.

MR. RASKAUSKAS: I would rather do it.

THE COURT: Well, he is stating your argument

if that is the way he wants to argue his case, he can.
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I had asked him what his position was, not

what his understanding of your position was. Do you have

|

X any points other than the weakness of the plaintiff's
‘ 4 points?

MR. CONNOLLY: Certainly, Your Honor. I was

it

G trying to shorten the argument if I could.

THE COURT: Well, all right, because I want

~1

g to know what your points are because--

9 MR. CONNOLLY: Yes, my position is--

10 THE COURT: Because it is not clear to me.
11 MR. CONNOLLY: My position is, Your Honor,
12 that at the time Mr. Raus spoke, on those occasions about
‘ 13 which complaint was made, that he was on each occasion an
. employee of the United States of America; that he was acting
5 in the scope and course of his employment; and he was
16 following instructions--
17 THE COURT: Wait a minute. Let's see. He
. was an employee of the U.S. That is your first point?
19 MR. CONNOLLY: Yes, sir. That is righﬁ,
20 Your Honor.
21 THE COURT: And second that he was--
. 2 MR. CONNOLLY: Acting within the scope of his
03 duties and in the course of his employment; and that in
94 speaking of the plaintiff, as he did--
25 THE COURT: Well, now, you say--all right.
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Go ahead.

MR, CONNOLLY: He was executing or performing

[

the instructions that were given him by his employer, to
‘ 4 wit, the United States of America, and specifically Central

Intelligence Agency.

N

Now, I say that if I establish those facts,

one, general employment, and two, that he was carrying out

-1

orders and what he did was pursuant to orders, that I am
o entitled to rely on the principles enunciated by the Supreme

10 Court in Barr vs. Matteo and in Howard vs. Lyons reported

1 in 360 U.S., both opinions decided the same day, June 29,

12 1959.
‘ 13 And I rely on a number of cases that have been
" decided by all of the Circuit Courts since that time, and
15 which are set forth in my previous memorandum in support of
16 my motion.
17 THE COURT: I would say that if you show that)
18 I do not suppose that there is any serious dispute that when
19 you spoke you were acting as an employee of the United
20 States, acting within the scope and duties of his employment),
o1 and that when he spoke he was acting under orders, I do not
. 22 know whether they tell him the legal conclusion or they tell

him the premise.
Which do you tell him, the legal conclusion

or the premise or both?
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MR. STANFORD: Your Honor, iEwit can be
shown by the defendant that in all the instances as alleged
by the plaintiff's complaint that he was actually an
employee of the Central Intelligence Agency<§;d7that he was
working within the scope and course of his employment, we
can't argue with the fact that Barr vs. Matteo does provide
a governmental immunity. But that is not the basis of our
position.

THE COURT: No, now you have shifted the
ground once more. You said that he was acting as an
employee of the CIA, and the defendant says an employee of
the United States. Now, there is the first clear issue.

MR. STANFORD: Well, if they want to make an
issue over the fact whether he was an employee of the
Bureau of Public Roads, that he was fulfilling his duties
as a highway research engineer.

THE COURT: No, of course, it is not that.
They say that he is, or they say that he was an employee
of the United States and had been given these duties by the
CIA. They have said also, 1 think, that he was an
employee of the CIA. I do not know whether they have.said
that he was paid, that he was an employee--have you said he
was an employee of the CIA or have you said that--

MR, CONNOLLY: I made that contention, Your

Honor.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




(B

o

-1

Approved For .ease 2005/01/27 : CIA-RDP75-0077(')01 00100001-2

49

MR. STANFORD: I think that is the contention
that is made, Your Honor, but there is no affidavit or
statement as to that fact. There are statements that he
was an employee.

THE COURT: It is not quite clear to me how
they establish that he--he was certainly an employee of the
United States. There is certainly a statement that he was
acting for the CIA when he did this. The head of the CIA
says that and then says you can't go beyond that in making
inquiry into details,

MR. PRETTYMAN: May 1 say this, Your Honor?

THE COURT: Yes. |

MR, PRETTYMAN: May 1 say in answer to that
that in Mr. Helms' affidavit of April 1, 1966 he made
several points in connection with that:

"QQEEE??ently with his duties on behalf of

the Bureau of Public Roads the CIA has employed Mr.
Raus from time to time to carry out specific
assignments on behalf of the Agency, but further that
he was so employed on the occasions specified in the
complaint."

He states that in that affidavit.

THE COURT: Well, he states that. He states
that but what they say is that the Government will not let

him be cross-examined on that.
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MR. PRETTYMAN: Well, that is a different

point, Your Honor.

[

THE COURT: And therefore that they do not
. 4 have to accept that statement and that the Court can't
5 accept it because it is unfair to allow that to be accepted
6 without any cross-examination.

MR. PRETTYMAN: Well, that is a separate

-1

point, Your Honor. I thought you were raising the question

o of whether it had actually been sworn to that he was an

10 employee.

13 THE COURT: Well, are you saying that it is

13 important, is it important to you that he be an employee of
. iz the CIA because I may say that that is not beyond dispute

on this record.

MR. PRETTYMAN: Well, we say that the record

is undisputed on the fact that he was in fact an employee
in their employ.

THE COURT: Well, I know, but they bring up

18
19 56 (f), they dispute the fact. It is disputed, and since
20 you say you will not let them develop their facts on it it
21 may be a case under 56 (f).

. 9 I am not sure, I am not sure either way; I
93 have an open mind completely on whether you have shown that
24 he was an employee of the CIA within the meaning of Rule 56
25 of summary judgment procedure.
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MR. PRETTYMAN: One thing we did say, Your

Honor--
) " THE COURT: I think you have certainly shown
4 he was an employee of the United States. That is really

not disputed; but they would dispute whether it was within

ot

4 the course of his duties.

- Now, this is a brand-new point. So far as 1
Q know there is no authority anywhere near this subject in the
9 United States of whether an espionage agent or an

10 intelligence agent who is on the payroll of the Government

17 in one capacity who is asked to do some work on the other

19 can have these matters inquired into or whether at some

13 point the statement of the head of the agency is sufficient.
- So I am not quite clear what you, what the

15 plaintiff thinks they can accomplish by cross-examination.
16 MR. STANFORD: Your Honor, there never has
- been a statement here except by counsel, and by counsel's
18 memorandum, that this man is or was an employee of the

19 Central Intelligence Agency.

20 There are affidavits of Richard Helms, which
21 have just been quoted by Mr. Prettyman, which says that he
2 was employed. And we feel that Barr v. Matteo does not

23 grant its provision of immunity to anyone who is paid money
94 at some time to work as an independent contractor, as a

95 contact, as an informer, as someone who is not under
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supervision and control as an employee of the Central
Intelligence Agency.

And I think that his being an employee is a
very important matter with regard to the application of Barr
vs. Matteo and Howard vs. Lyons.

All of the cases that they have quoted or
cited consider persons about whom there was no dispute that
they were employees, and in most cases highly ranked
employees.

They themselves state that he was quote''a
subordinate employee," and they state ''Concurrently with
his duties as a highway research engineer that he was
employed or used.”

THE COURT: Well, you say and query whether
he was an independent contractor or informer and so forth
are entitled to the privilege?

MR. STANFORD: ‘Yes, sir.

MR. CONNOLLY: Well, Your Honor, for good or
ill, I do not make the point, and I want Your Honor to
clearly understand this, that I do not make the point that
we are entitled to rely upon Barr vs. Matteo because Mr.
Raus was within the general employ of the United States
and was just a casual employee of CIA.

My point is based on the fact that the record

shows that he was an employee of the CIA on those occasions
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about which plaintiff makes complaint. Now--

MR. STANFORD: If I--

24

MR. CONNOLLY: Just a minute, sir. Let me
finish.

1 would like to direct Yourxr Honor's attention

o

p to the first affidavit of Richard Helms, Paragraph 3:

"On those occasions specified in Paragraphs 5,

-1

6, and 7 of the complaint, the defendant, Juri Raus,
9 was in possession of information furnished to him by
10 the Central Intelligence Agency, and when he spoke
11 concerning the plaintiff on such occasions he was

12 acting within the scope and course of his employment
- by the Agency on behalf of the United States."

And may I come to the next affidavit?

THE COURT: Yes, but "in the course of his

employment.”

MR. CONNOLLY: By the Agency on behalf of
the United States.
19 Now, let me finish all of them, Your Honor,
so that--

MR. RASKAUSKAS: I think we have all read
. them, Your Homnor.
MR. CONNOLLY: Do you mind my taking the

time to argue, Mr. Raskauskas?

7 of the second Helms' affidavit:
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"The Central Intelligence Agency has employed
the defendant from time to time--concurrently with
his duties on behalf of the Bureau of Public Roads--
to carry out specific assignments on behalf of the
Agency. Defendant was so employed on those
occasions specified in Paragraphs 5, 6, and 7 of the
complaint.”

And then it goes on to say:

""On those occasions the defendant was
furnished information concerning the plaintiff by
the Central Intelligence Agency and was instructed
to disseminate such information to members of the
Legion so as to protect the integrity of the Agency'd
foreign intelligence sources.”

Then the conclusion:

"Accordingly, when Juri Raus spoke concerning
the plaintiff on the occasions about which complaint
is made, he was acting within the scope and course
of his employment by the Agency on behalf of the
United States."

Then I come to Affidavit 3:

"Pfior to those occasions specified in
Paragraphs 5, 6, and 7 of the complaint in this
action, the defendant, in a series of conferences,

was furnished information by the Central Intelligence
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Agency to-.the effect that Eerik Heine was a
dispatched Soviet intelligence operative, a KGB
Agent. The defendant was instructed to warﬁ members
of Estonian emigre groups that Eerik Heine was a
dispatched Soviet intelligence operative, a KGB
Agent. The purpose for this instruction was to
protect the integrity of the Agency's foreign
intelligence éources, existing within or developed
through such groups, in accordance with the Agency's
statutory responsibility to collect foreign
intelligence and the statutory responsibility of the
Director of Central Intelligence to protect foreign
intelligence sources and methods. Accordingly,

when Juri Raus spoke concerning the plaintiff on the
occasions about which complaint is made, he was actin
within the scope and course of his employment with
the Agency on behalf of the United States."”

THE COURT: Well, you say that you are not
relying on the fact that he waé an employee of the United
States and was casually asked to do something for CIA?

MR. CONNOLLY: No, Your Honor. ‘

THE COURT: That it was concurrent employment]

MR. CONNOLLY: Yes, sir.

THE COURT: And that this was part of the

concurrent employment?
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MR. CONNOLLY: Yes, Your Honor.

=
B

COURT: Now, ordinarily if this were not-

3 MR. CONNOLLY: On specific assignment.

. 4 THE COURT: On specific assignment.

2

CONNOLLY: And he was acting in this case

p under specific direction.

THE COURT: Now, if this were not a case in

-}

g which the privilege has been asserted by the Agency, the

9 privilege of secrecy asserted by the Agency they would be

10 entitled to question whether he was indeed an employee of
1 the Agency or was acting as an independent contractor on
12 special assignment, you make the point. I do not know

‘ 3 whether that point is good or not, but assuming the point 1is
1 good, an independent contractor would not be entitled to the
15 benefit of the privilege, they would oxrdinarily be entitled
16 to go ahead with cross-examination by deposition both of
- Raus and Helms, I guess to check on the different points
18 that are to be considered by a Court in determining whether
19 a man is an independent contractor or an employee. L think
20 that is the issue.
21 Now, one of the elements is, of course,

‘ - payment, and you want to get in that he was paid directly
23 or indirectly by the Agency without saying how.
24 I am not at all clear that I can accept that
95 evidence that he was paid by the Agency directly or
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indirectly as tending to prove that he was an employee
rather than an independent contractor.

MR. CONNOLLY: There are a number of things
about that, Your Honor.

THE COURT: Without having, without getting
more specific information. It really is the method of
payment, and I have forgotten, and I started with this more
than forty years ago that I argued my first case whether a
man was an independent contractor or an agent or an
employee, an agent or employee, and I think the restatement
of the law of Torts and agency and so forth both have set
up certain standards, and one of them, I believe, is the
method of payment.

MR. CONNOLLY: No, it is not, Your Honor. I
have to disagree. It used to be that considerable emphasis
was placed on who paid the man.

The Restatement today, and the reason I am
expatiating on this was that I think these gentlemen will
remember just last week the United States Court of Appeals
for the District of Columbia Circuit decided a rather
definitive case on this question, decided under Maryland
law.

I do not think Maryland law should apply
since we are in this federal area; but they mention one of

the criteria being who paid him, but they say that this is
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no longer of any significance, that the question is, and the

only question is really involved is whose work is being done;

[

and who has the authority to control the details in
connection with the performance of the work.

E THE COURT: The details of the work are--

oy

MR, CONNOLLY: Yes, and so these other

indicia that at one time existed are really meaningless.

~1

Q THE COURT: Well, you say then you do not
care about the payment.

16 MR. CONNOLLY: That is right, Your Honor.

. THE COURT: You are willing to throw it out

the window and we do not have to worry about it.

-t
8]

‘ i MR. CONNOLLY: Well, I think there is
evidence that he was paid directly or indirectly by the
Agency, and I think that is enough. I do not mean to throw
e that out too with the wash; but it is there.

THE COURT: Well, you say if 1 throw it out

it is not withdrawn because the important thing is the right

18
18 to control the details of the work.
20 MR, CONNOLLY: And whose work is being
21 served, whose duty--
. 99 THE COURT: Wait a minute. I think we are
93 going to have to have this written up because this is
51 developing entirely differently from the way the briefs are

up to this time, and we are getting various points which

[N
ot
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are refined down and the issues narrowed.

MR. CONNOLLY: That is what I tried to say,

i~

4 Your Honor, when 1 started to say what I said before and
‘ 4 Mr. Raskauskas accused me of arguing his case, but I think

I understood fairly accurately to begin with that they

o

G really do not dispute the application of Barr vs. Matteo.

They just say that we have not put in

—1

" sufficient evidence of a reliable nature in the record to
o support the contentions we make.

ie THE COURT: Well, that is what I thought.

11 MR, RASKAUSKAS: I do not want to interrupt
12 Mr. Connolly but I woﬁld like to offer this comment. We
‘ 12 have never conceded that the CIA has the statutory authority--
iy THE COURT: Oh, I understand that, that you

x are making the point that this is beyond the statutory

i authority.
17 MR. RASKAUSKAS: Yes, sir.
18 THE COURT: --of the CIA. I understand
19 that point.
20 MR. RASKAUSKAS: And if that is correct Barr
21 vs. Matteo cannot apply.
‘ 29 MR. CONNOLLY: I beg to disagree.
23 THE COURT:  All right.
94 MR. CONNOLLY: But if it were a minor
25 employee, he does not have to worry about the statutory
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authority. That is the point.

THE COURT: That point is made in Mr.
Connolly's last memorandum. I think it is his last
memorandum, which has as yet not been answered.

Now, let's take a break and a recess from the
formal record. We can't run much longer on the formal
record. We can come back to that. Let's discuss how we
are going to set this thing up most clearly.

(Discussion off the record.)

THE COURT: After a discussion off the record
in which the respective parties refined their points to some
extent the Court concluded that the following schedule
should be established:

One, on or before May 23rd defendant will file
a memorandum brief on the scope of the permissive activities
in the United States of the CIA, the permissive activities
of the CIA in the United States. This is an action in the
United States, isn't it?

MR. CONNOLLY: Your Honor, I am not going to
undertake the burden of outlining all the areas in the
United States in which the CIA--

THE COURT: So far as they apply in this
case?

| MR. CONNOLLY: That is right.

That is right, just to defend this actiomn.
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THE COURT: That is right, so far as they
apply to this case.

MR. PRETTYMAN: Can it also be made clear
that we are not restricted to that point in the event that
other--

THE COURT: Oh, you can write or to further
elaborate on any additional points upon which defendants
rely which are not stated in the supplemental memorandum
of the defendant in support of its motion for summary
judgment filed April 28, 1966.

That is, I will assume that the points, that
I will not have to go wandering back in your other brief.
This brief which is now to be filed plus the April 28th
brief will be what I will look to to see the points you are
relying on, and I will go back to the others for citations
of cases.

Second, on or before June 23rd plaintiff will
file a memorandum brief stating its position on all of the
issues raised by the defendant and any additional issue
which it wishes to raise such as the 56 (f) and things like
that.

MR. CONNOLLY: What was that date, Your Honoj]

THE COURT: June 23rd.

And then on or before July 23rd defendant

will reply to plaintiff's memorandum.
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Well, if it is a Saturday, the 22nd of July
then.

On or before July 22nd, defendant will reply
to plaintiff's memorandum and will state whether defendant
wishes an oral argument on the issues.

Within one week thereafter, that is, on or
before July 29th plaintiff will state whether he wishes an
oral argument, and if oral argument is requested by either
side it will be set on a date in the last week in August.

MR. STANFORD: Your Honor, there is one other
thing of a minor nature; It is not minor entirely, but at
least a much smaller consideration, and that is with regard
to Mr. LaVenia's deposition which was taken on May 3rd, we
intend to make a motion with regard to that to compel the
answers to the questions which were objected to and which
were not answered.

We would ask that we file our motion
concurrently with our memorandum, and that that be extended
and no time limit established, as there would be under the
rules.

MR. CONNOLLY: Your Honor, I do not want to
engage in a lot of colloquy or a lot of argument; but this
deposition was a waste of time, and a motion to compel
answers is again a waste of time, and is nothing more than

to keep this thing stirred up, and I imagine it is probably
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for the purpose of press coverage.

Mr. LaVenia has absoluteiy nothing to offer on
the question of employment, as Your Honor will see from
reading even a cursory study of the deposition.

Now, they want to find out what he found in
his excursions around the countryside investigating the
background of Eerik Heine. 1 took the position in his
deposition, and properly so, that that is work product. In
any event it is not material until after we get this motion
for summary judgment ruled on.

MR. RASKAUSKAS: You took the position he is
one of the lawyers in‘theAcase on the other side. That is
what you are talking about?

MR. CONNOLLY£ My position was stated then,
Mr. Raskauskas, and it is in the record.

THE COURT: Well, you make your motion at the
time, and Mr. Connolly can answer it along with his
memorandum, and the Court will decide whether it should be
ruled on before or contemporaneously or after the ruling on
the motion for summary judgment.

Thereupon, the hearing concluded at 5:20
o'clock p.m.

Certified to be a true and correct transcript

of the proceedings in the above case.
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IN THE UNITED STATES DISTRICT COURT
FOR THE OISTRICT OF MARYIAND

EERII HEINE
vSs. : Civil No. 15952

JURI RAUS

i S R I e e

Baltimore, Maryland
Thursday, April 28, 1966

The above-entitled matter came on for hearing
pefore His Honor, Roszel C. Thomsen, Chief Judge, at ten

o'clock a.m.

APYELRANCES
FTor the Plaintiff:

MR. ERNEET C, RASLAUSKAS
MR. ROBERT J., STANFORD

For the Defendant:

MR, FAUL R. CONNOLLY
MR. E. BARRETT PRETTYMAN, JR,

Also present representing tne United States
Government, Mr. Thomas J. kenney, United Ztates Attorney;
Mr, hevin T. Maroney, Attorney, Department of Justice; Mr.

Lawrence R. Houston, General Counsel, Central Intelligence
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PROCEEDINGS

MR. KENNEY: 1f Your Honor please, we have one
new counsel who appears today, and I think perhaps it might
be in oxder for me to introduce him to the Court. That is
Mr. Houston, General Counsel for the CIA.

THE COURT: What is his full name or does the
Reporter have his name?

MR, HOUSTON: Lawrence R. Houston.

MR, STANFORD: Your Honor, I jpst would like
at tﬁis,time to state that the plaintiff in this case, Eerik
Heine, who was flown down from\Canada for the purpose of‘this
deposition=-=

THE COURT: 1 am happy to have him here. I
suppose the defendant is here also.

MR, CONNOLLY: Yes, sir,

THE COURT: Because of the question of taking
his deposition.

MR, STANFORD: And dne other thing, Your Honor,
we want to ask whether Mr. Houston was going to enter his
appearance with the other gentlemen.

THE COURT:V Well, no, he is here for the
Govermment, as I understood it. As I understand it, the

people who are here on the two sides are Mr. Raskauskas and
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Mr. Stanford for the plaintiff, Mr. Connolly and Mr.
prrettyman for the defendant, and on behalf of the Government
we have the United States Attoruney, Mr. Thomas J. Kenney and
Mr. Lawrence Houston who nas just been_introduced to the
Court, and also on behalf of the Government someone from the
Department of Justice.

ME., KENNEY:- Mr. Mavoney.

THE COURT: Mr. Maroney who was here before
representing, I believe, the Department of Justice.

| Now, since thexe is such great public ihterest
in this case, which the Court has noted by reason of reading
newspapers and kind friends mailing avticles, newspapers o
the Court I think it is appropriate to say two things:

In the first place, I chink there havé been no
conferences of any sort between the Court and counsel since
the last hearing with one exception, and that is that the
counsel for the plaintiff called the Court on Saturday and
caid that they had been invited by some television stafion
to participate in a itelevision pxograms, and asked the Court
whether the Court felt ic was proper for them to do so.

The Court, of course, expects all counsel in
every case here to couwply with the canons of professional
ethics of the smexvican Bax Association; and the questién of

whether
/ such an sppearsnce would have violated that canon is perhaps

not one hundred per cent clear; but the Court feels that
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counsel for the plaintiff were acting with great propriety
in calling the Court first, énd they acquiesced in the
suggestion of the Court, that\since we have a jury trial
that it would be better that tﬁey should not do so.

Since the last hegring here we have had filed
a number of papers, perhaps the most important of which are
a third affidavit by Richard Helms, the Deputy Director of
Central Intelligence supplementing the two affidavits, or
perhaps more accurately supplementing the second affidavic
which he filed.

The reason for distinguishing between the two
affidavics is that the first affidavit was filed by the
counsel for the defendant without any official appearance
on behalf of the United States or any representation to the
Court by the United States that the affidavit was offered on
behalf of the United States as distinguished from being
offered on behalf of the defendant.

In addition to that affidevit filed on
April 25th there was filed on the same day an amended
answer, which apparently waé also served on counsel for the
plaintiff on that date. That waé on the 25th of April, and
the Court has received and read the supplemental memorandum
of counsel for the plaintiff of Points and Authorities in

opposicion to the defendant's motion for summary judgment,
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which was filed on Apwil 27, 1966, That is yesterday.

Now, so that the present proceedings may be
made more clear not only td the press but so that the Court
understands the various watters which have been heretofore
bfeught‘to the attention of the'Court, I think it is
helpful for us to réview what the Court understands to be
the controlling law in this case.

The complaint is an ordineary complaint for
slander, and an answer was filed to it which set up various
defenses but did noc¢ claim absolute ériﬁilege, The
original complaint was filed in November 1964; the original
answer was filed in January of 1965.

. Thereafter the deposicion of the plaintiff

was taken by counsel for the defendant after some negotiations,

I believe, entirely between counsel, but which included the
filing in court of certain affidavits which have been
mentioned by counsel for the plaintiff énd will probably be
mentioned again.

On November 25, 1965 a very elaborate set of
interrogatories, some for.424 in ngmber wlch some of them
having subdivisions of a consideréble number so that they
amounted to a great maﬁy questicﬁs were propounded by
counsel for the plaintiff.

The,éefendant moved to strike the interrog-

atories for reasons which have never been argued to the
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Court, so that those questions are just hanging at the
moment, but along with the obiections to the interrogatories
the defendant filed 2 motion for summaty judgment and

ttached to it this first affidavit of the Depucy Director

P

of Central Intelligence, and that was when the case first
came to the atteﬁtion of the Court.

Now, the Court felt that the Government should
participate for the reasons which are set forth in two
opinions of the Supreme Court. The first is United States
ve, Reynolds, 345 U.S, 1, which was & sult rising out of
an airplane crash in which the-Government wae sued by
either--1 know by the beneficiaries of some of the people
who were killed in the crash and perhaps by some people who
were hurt,

At any rate, the GCovernment having been sued
on the Tort Claims Act mede a claim of privilege against
the efforts of the plaintiff to discover a report which
showed why the aircrafc might have fallen. It appears
that the aircraft was being tested. It was & new type of
plane, and the widows of the civilian observers had brought
suit against the United Sta;es; and tﬁey had sought to
obtain the production of the Air Force's official accident
investigation report and the statements of the surviving
crew members taken in connection with the official

investigation.
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They were eventuslly allowed to have the
testimony of the crew members taken in connection with the
officiel investigation. They were eventually allowed to
have the testimony of the crew members but they were denied
the official reports.

"The Government moved to guash the motion,
claiming that these matters were privileéed against
disclosure pursusnt o Aix Force regulations. The
District Judge sustained plaintiff’s wotion, holding
that good cause for production had been shown. The
claim of privilege was rejected," because of the
Judge's éonstruction of the Tort Claims Act,

"Shortly after that decision the District
Court received a letter from the Secretarv of the Air
Force, stating that 'Lt has been determined that it

' The Court allowed a rehearing on its

report,
earlier order, and at the vehearing the Secretary of

the Air Force filed = formal claim of privilege.

)

This document repeated the prior claim based
generally on RS Section 161, and then stated that
the Govermment further objected to production of the
documents 'for the reason that the aircraft in

guestion, together with the personnel on board, were
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engaged in a highly secret mission of the Air Force.'
An affidavit of the Judge Advocate General, United
States Air Force, was also filed with the Court,
which asserted that the demanded material would not
be furnished 'without seriously hampering national
security, flying safety and the development of
highly technical and secret military equipment.’
The same affidavit offered to produce the three
surviving crew members, without cost, for examination
by the plaintiffs."

Now, it seems that when the case got to the

Supreme Court they said:

'"We think it should be clear that the term
'not pfivileged' as used in Rule 34, of the'Federal
Rules of Civil Procedure, refers to 'privileges' as
that term is understood in the law of evideqceo
When the Secretary of the Air Force lodged hﬂs formal
claim of privilege he attempted therein to invoke
ﬁhe privilege against revealing military secrets, a
privilege which is well-established in the law of
evidence. The existence of the privilege is
conceded by the Court below, and indeed, by the most
outspoken critics of govermmental claims to

privilege.
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"Judicial experience with the privilege
which protects military and state secréts has been
limited in this country. English experience has
been more extensive, but still relatively slight
compared with other evidentiary privilegés,
Nevertheless the principles which control the
application of the privilege emerge quite clearly
from the available precedents. The privilegé
belongs to the Govermnment and must be asserted by ic;
it can neither be claimed nor waived by a private
party. It is not to be lightly invoked. There
must be a formal claiﬁ of privilege lodged by the
head of the department whiqh has control over the
matter after actual personal consideration by that
officer., The Court itself must determine whether
the circumstances are appropriate for the claim of
privilege, and yet do so without forcing a
disclosure of the very thing the privilege is
designed to protect. The latter requirement is
the only one which presents real difficulty° As to
it, Qe}find it helpful to draw upon judicial
experience in dealing with an analogous privilege,
the privilege against self-incrimination.

“"The privilege against self-incrimination

presented tne Courts witn a similar sort of problem.
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Too much judicial inquiry into the claim of
privilege would force disclosure of the thing the
privilege was meant to protect, while a complete
abandonment of judicial control would lead to
intoleranle abuses. Indeed, in the earlier stages
of judicial experienceAwith the problem, both
extremes were advocated, some saying that the bare
assertion by the witness muct be taken as conclusive,
and others saying that the witness should be required
to reveal the matter behind his claim of privilege to
the Judge for verification. = Neicher extreme
prevailed, and a sound formula.of compromise was
developed. This formula received authoritative
expression in this country as early as the Burr trial.
There ave differences in phraseology, but in
substance it is agreed that the Court must be
satisfied from all the evidence and circumstances,
'and from the implications of the question, in the
setting in waich it is asked, that a responsive
answer to tne question or an explanation of why it
cannot be answered might'be dangerous because
injurious disclosure would resuli,' If the Court is
s0 satisfied, the claim of the privilege will be
accepted wichout requiring further disclosure."

So much for the discussion of the claim of
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privilege against self-incrimination.
Then the Court continued:
”Regérdless of'hdw it is articulated, some like
‘ formula of compfomise must be applied here, | Judicial
control over the eVidence in a case cannot be
abdicated to the céprice of executive officers. Yet
we will not go so far as to say that the Court may
automatically-reguire a complete disclosure to the
Judgelﬂefore the ciéim 6f priviiege will be accepted
in any case, It may be.possible to satisfy the
Court, from all the cirédmstances of the case, that
there is a reasonable danger that compulsion of the
. evidence will expose military matters which; in the
interest of national securicy, should not be divulged.
When this is the case, the occasion for the piivilege
is appropriate, and the Court should not jéopardize
che securify whiéh the privilege is meant to’protect
by insisting uponban examination of the evidence,
even by the Judge alone in chamberé,”
Ndw, they continued:
"In the instantvcase we cannot escapé
judiciai notice that this is a time of vigorous
preparation for national defense,’ and theﬁ they
discuss the facts in that case, and then went on:

"Even with this information before him the
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trial judge was in no position to decide that the

report was privileged until there had been a formal

claim of privilege. Thus it was entirely proper to
rule initially that petitioner had shown probable
cause for discovery of the documents. Thereafter,
when the formal claim of privilege was filed by the

Secretary of the Air Force, on circumstances

indicating a reasonable possibility that military

secrets were involved, there was certainly a

sufficient showing of privilege to cut off further

demand for the documeﬁts on the showing of necessity
for its compulsion that had then been made.

‘ "In each case, the showing of necessity which
is made will determine how far the Court should
probe in satisfying itself that the occasion for
involking the privilege is appropriate. Where there
is a strong showing of necessity, the claim of
privilege should not be lightly accepted, but even
the most compelling necessity cannot overcome the
claim of privilege if the Court is ultimately
satisfied that military sécrets are at stake. A

‘ fortiori, where necessity is dubious, a forfnal
claim of privilege, made under the circumstances of
cthis case, will have to prevail."”

Now, 1 cake it that those are the principles
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which the Court must apply in this case, They have been
elaborated to some extent in later cases in the Court of
Appeals and in the.Supreme Court. I believe tnere is no
case directly in point in the-Fourth Circuit which is
binding upon me; so the only bindiﬁg authority on me are
these décisions of the Supreme Court, the Reynolds éase,
which I just read, and any principles which may be in the
very difficult Barr vs. Matteo case, decided in 1959, a few
years after the Reynolds case, apd_in the Howard vs. Lyons
case, both of which were decided the same day, but of them
reported in 360 U.s., which discuss various phases of
governmental privilege, but do not discuss the military
privilege point which we have here.

Now, the only Foﬁrth Circuic cases which the
Court believes are directly in point are decisions which
would guide the Court in when it is appropriate télgrant
summary judgment and when it is not appropriate to grant
summary judgment, Thexre are cases which céme out one way
and cases which come out the other way, and 1 think those
principles are now'relatively cleaxr in this Circuit.

With this in mind, particularly the principles
of the Reynolds case, when the firstc affidavit was presented
in court in support of the motion for summary judgment the

Court ruled that there was noc at the time certainly before
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the Court a sufficient basis for granting a summary
judgment in favor of the defendant, particularly because
the matter was noi being présented by the Govermment.
. I believe Mr., Iien'néy came up briefly that
morning; if noﬁ he certainly appeared at the second hearing
along wi;h Mr. Maroney representing the Government, . and
this second affidavit of Mr. Helms was presented formally
by the attorneys for the Government, the Department of
Justice, who ordinarily handle thoée matters in chis court,
and indicated that the Govermment was making the claim,
Now, after reading that affidavit, and with
the principles in mind stated in the Reynolds case, the
Court was not satisfied that a summary judgment might
properly be granted'but tﬁat there should bg some further
explofation of the facts as indicated by the Reynolds case
as far as the interest of nationai secuficy would permit,
Therefore, the Court adjoﬁrned the hearing
with the suggestion that two things might bé done: That
the Government might clarify its éffidavit by clearing up

certain things which were perhaps implied in the second

affidavit but were not explicitly stated; and secondly,
that the deposition of the defendant might be taken; and
. third, that the plaintiffs might present any additional

material in the way of evidence or attempt to secure

evidence which they might wish to have presented to the

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




Approved I'Release 2005/01/27 : CIA-RDP75-00.Q000100100001-2 »
16

Court in opposition to the motion for summary judgment,
_and that the Covernment also might present any additional
matters which it felt should be presented to the Court.
The Court also said that if the deposition of
Mr. Raus was to be taken that I thought it useless to take
it before a notary public or other customary officials
because there would be bound to be some objections, perhaps
a good many objections to the questions which were asked
and that any rulings which such notary would not be able to
answer and would have to be before the Court, and they might
as well be brought before the_Court.in the firsc instance.
Therefore, the Court suggested that the
‘ deposition be taken before the Court, and that idea was
accepted by counsel for both parties, and the question then
where it should best be taken has been in the air, and 1
think the parties have finally agreed that this was the
proper place in which the deposition should be taken.

So we are here now to permic the plaintiff to
take the deposition of the defendant as far as they may be
allowed to take it against any objections which the Court
may feel the Court should sustain under the principles

' which have been enunciated, and also to permit the Court to
consider any other matters which may be before the Court.

These additional papers have now been filed,

and the issue is certainly crisper and more specific than
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it has heretofore been, and 1 will be happy to hear now
from counsel for each side as to the matters which they
believe are before the Court for decision either today or
after reflection or after further argument, which might be
held today or at some'other time, and some suggestion by
counsel as to the order in which these various matters
should be taken up.

1 suppose we should hear from the plaintiff
first.

MR. KENNEY: If Your Honor please, before
you go to that, there is just one more preliminary matter.

THE COURT: Yes.

MR, KENNEY: The Government has prepared,
and 1 think this might be the appropriéte time the claim
of privilege under the statute on behalf of the CIA.

THE COURT: You mean the more formal claim?

MR. KENNEY: Yes, sir.

THE COURT: All right.

Have you already given that to counsel for
the plaintif€?

MR, MARONEY: No, Your Honor.

MR, CONNOLLY: Your Honor, in view of some
of the recent memorandﬁms that have been filed by the
plaintiff we thought it would be appropriate also to

prepare a supplemental memorandum which in its terms says
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that the defendant desires to restate its legal position
on the pending motioa in the simplest and most concise
terms, and I hope I have reduced it simply enough, and I
would like to file that, Your Honor.

THE COURT: Well, 1 gather plaintiff before
we go any furtpier, plaintiff would want to look at these
papers, the Court will want to look at them, everybody else
would iike to smoke a cigarette, and the Court will
therefore take a ten minuﬁe recess,

MR . CONNOLLY: Thank you.

{(Thereupon, there was a short recess taken,
after which the fbllowing~occurred:)

fHE COURT: I gathef the claim of privilege
has now been marked "filed,” and the supplemental
memorandum has been filed, and I believe all the memoranda
have been filed in the case, and not have been sent to
me.

The practice varies, Usually the Washington
area lawyers send them to the Clerk, and the Baltimore area
lawyers send them to the Judge. It makes no difference.

I think the best thing to do is to have it continue
uniform so we will not have some in and some out.

All.right. Do you have some suggestipn as
to how we should proceed?

MR, RASKAUSKAS: Yes, Your Honor. In view
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of the claim of privilege filed by the Central Intelligence
Agency the plaintiff suggests that we commence teking the
deposition of the defendant and see how far we <an get on
the matters we feel are relevant to this issue of official
immunity, and 1 think until we make this attempt that it
would not be a@propriate to suggest any further procedure.

THE COURT: Alllright° What do you have in
mind after that? V

MR, RASKAUSKAS: Well, after that I have in
mind, Your Homor, that the questions we propose to ask now
are relevant to the status of Mr. Raus.

THE COURT: To his claim of privilege?

rm.'; RASKAUSKAS:  Yes, sir.

THE COURT: To his status, which is part of

f=d
(2

MR. RASKAUSKAS:  Yes.

THE COURT: The defense of privilege.

MR, RASKAUSKAS: Yes, whether he was an
informer, paid or unpaid, casual contact, and so forth.

THE COURT: Yes,

MR. RASKAUSKAS: Now; if he declines to
answer any of these questions I thinklthen ic would be
appfbpriate for the Court to consiaer our pending motion
to strike the order entered permitting an amended answer

in view of these new developments because we would then
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claim that the defendant has been permitted to amend his
answer to make allegations which unfortunately because of
executive privilege he could not prove.

So it would be useless to permit an amendment
of the answer if he cannot prove the defense.

THE COURT: I will be glad to hear from you.

MR, CONNOLLY: Well, Your Honor, speaking for
M. Raus, we have no objection to commencing taking his
deposition. The reason that we asked for a prxotective
order earlier was because Mr. Raus was under the stricture
of a secrecy agreement and the prohibition of the espionage
laws against answeving questions involving the nature of his
work.

The second affidavit instructed him not to
answer any questions, and we asked for a protectiﬁe order.
Now, the United States has intervened, and we are preéared
to go ahead with Mr. Raus' deposition under theéegisof the
Court and in view of the privilege which has been asserted.

I think the thing to do is to delay all legal
arguments pending the conclusion of this because there is
no use crossing bridges until we come to that.

THE COURT: Does the Government wish to say

anything?

MR. MARONEY: The Government is satisfied

with that procedure, Your Honor. We would only suggest that
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when the witness takes the stand that he be given an
instruction following each question that he hesitate to
permit us an opportunity to make an objection.
THE COURT: I think that is all right.
MR, CONNOLLY: Mr. Raus, will you come

foreward, please.

Thereupon ' gl .

JURI RAUS
was called as a witﬁess on deposition and, having been
first duly sworn, was examined and testified as follows:

MR, CONNOLLY: Your Honor, before we
commence--

THE CLERK: Mr. Raus, would you take the
stand here,

THE COURT: Yes.

MR, CONNOLLY:. Fresumably ithe issues raised
by the pleadings would go much farther than just the issue
of his employment;' Perhaps it would be wise since I may
have some objection on rather pedestrian legal grounds to
some questions to find out what is the scope of inquiry
here, |

As 1 take it, Mr. Raskauskas' statement, he
is going to inquire about his statement, his employment
status; is that correct? Or are you going beyond that?

THE COURT: Well, I gather the line that they

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




Approved 'Release 2005/01/27 : CIA-RDP75-00.R000100100001-2
| 22

want to inquire about seems more or less indicated by the
brief which they filed yesterday. Is that correct?

MR, RASKAUSKAS: Well, we are interested in

having the widest possible discovery, but today we propose

¢to ask questions conceraing the scope of his employment
£ == AL,

and relationship with the Central Intelligence Agency.

N

THE COURT: That is the first bridge. If

you can’'t get over that bridge you never get to the other

One,

MR, CONNOLLY: Yes,

THE COURT: 1f you get over that bridge then
we face the second one.

MR, RASKAUSKAS: I do not feel it necessary
for us to impose upon the Court as far as general questions
respecting the other defenses are concerned,

THE COURT: All right,

MR, CONNOLLY: The reasbn I bring that up is
you know perhaps, under a claim for punitive damages, a
man's financial resources would be in point.

THE COURT: We are not going into that.

MR. RASKAUSKAS: No.

THE COURT: 1 do noﬁ think we have gotten to
chat yet.

MR, CONNOLLY: All right,
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THE COURT: I do not know his financial--I

think that his employment, whom he was working for and what,
o

if any, his connection with the CIA was .are matters which

I gather they want to go into.

Let's take the questions as they come
because the questions might bear on both subjeéts. I do
ﬁot want to make any general rulings at fhis time.

MR. CONNOLLY: No.

THE COURT: Maybe efter I have made such
specific rulings we may be able to_be more general after we
see wnat the points are.

MR, RASYAUSRAS: May 1 proceed, Your Honor?

THE COURT: Yes.

DIRECT EXAMINATION

BY MR, RASKAUSKAS:

Q Will you state yvour name?

A Juri Raus, |

Q Your address?

A 6508 Osborne Road, Hyattsville, Maryland.
Q Your age?

A Thirty-nine.

Q Your birthplace?

A Dactu, Estonia,.

When did you emigrate to the United States?

>0

In August 1949,

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




Approved I‘Release 2005/01/27 CIA-RDP75-00‘Q000100100001-2

24

Q Are you a citizen of the United States?

A Yes.

Q When did you become a cicizen of the United
States?

A In March 1953.

Q Was your citizenship speeded up by virtue of
service in the armed service of this country?

A Yes.

Q What branch of the service were you‘in?

A Army.

Q What branch of the Army?

A Transportation Corps.

Q And what is the date of your Army service?

A Sepcember 1950 until September 1952.

Q What rank did you attain in the service?

A Corporal.

Q &nd afrer your discharge from active duty did

you become a member of a reserve component in the Armed

- Forces?
A After graduating from a collegé,
Q When did you graduate from college?
A In 1956.
" Q And when did you become a member of a

reserve unit?
A In December 1956.
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Q And what reserve unit was that?
A Three hundred-and-first Eﬁgineering Combat
Battalion.
‘ Q And what rank did you hold after you became
a member of that unit?

A Second Lieutenant.
Q Are you still a member of a reserve unit?
MR, CONNOLLY: Just a minute.
THE COURT: What?
MR, CONNOLLY: 1Is there a problem, Mr. Raus?
THE WITNEES: A I was a member of the service
unit until November lasc year,>unti1 the unit was disbanded.
. So now 1 belong to the coﬁtrol group.
BY MR, RASKAUSKAS:
Q At the time you left this active group what
was your rank?
A | Captain.
Q At the time you weanto}this inactive group

what was your rank?

A Capcain.
Q Have you been since promoted?
A No.,
. Q When were you promoted to Capcain?
A December 1963,
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Q And when were you promoted to First
Lieutenant?

A 1 believe it was in 1960--it was in 1957.

Q What wmonth?

A I cannot recall;

Q And what inactive unit are you a member of ac
this time?

A i am carried on the list of the Army Reserve
Control group, active resexrve.

Q pid you go to meetings regularly?

A No. |

Q How‘much ing9@§_41d vou receive from your

reserve duty in 19657 .
o | MR, CONNOLLY: Objection. It is immaterial,

THE COURT: What is the materiality?

MR . RASKAUSKAS: The materiality is to sﬁow
his income from any sources. The defendant has already
made an affidavit, a gratuicous affidavit respecting his
income, and we wanted-- |

THE COURT: The Government is not objecting?

MR. MARONEY: We do not object to this

specific question, Ypur Honor, but we would object to

further, a further line of ingquiry into his income.,

THE COURT: i understand that the fact that

the Court may overrule the objection does not mean that you
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should not object to another one, and in order to save

time, can it be understood that a failure to object to a

particular question shall not be considered as a waiver of,

lacer questions along the same lines so that we won't have

to apply the strict rules that are applied in incrimination

macters of when you have answered one you have opened it up

to answer others? o

MR. STANFORD: Unless that is a 1eading
question, it ié a type of question which could be corrected
at the time,

THE COURT: Oh, yeé, I-do not want to have
an objection to each question in order to preserve their
right to object later on down thé line. 1 think we would
just be wasting a lot of time. |

MR, RASKAUSKAS: Very good, Your Honor.“

MR. CONNOLLY: Your Honot, may I state this
one proposition, which I need not rvepeat. Thexe is no
swdrn‘statement of Mr. Raus on fiie'iﬁ support of a ﬁbtion
for summafy judgment. Therefore, qﬁeétions going té his
cfedibility I contend are immaterial.

The affidavit which was filed, which Mr,
Raskauskas makes reference to, was an affidavit of Jénuary
1955 in which'he éought a protective order--January 1965.

THE COURT: In which he sought-- |

MR. CONNOLLY:  Sought a protective ordér, in
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which he said what his income was at that time.

Now, I think that is rele%ant only as to that
issue. it is not relevant on the issues that we have here.

fHE COURT: Well, of couxrse, a deposition for
discovery, counsel féf_fhg Eé;px_taking the deposition is‘
not limited to evidence which is necessarily relevant. They
ﬁay ask questions which go to evidence, which may lead to
relevant evidence, and since the issue is a possible issue
in‘the case, and since it is desirable as far as pessible
to have one deposition and not tB haﬁe to'come back again,
it is quite probable that if they do not get over the first
bridge this is going to be immaterial. |

If it affects credigility in getting over the
first bridge 1 would be disposed to aliow it in. I will
therefore overrule the objection. - You may contiﬂue
objections to a simllar question and I will fule on each
one'as it arises,

Objection ovexrzxuled. You may answer it.

The question is how much you made, how much
income he received from his services in the military
reserve of the Uniﬁed States in 1965, as far as he recalls.

Is that it? |

MR. CONNOLLY:  Your Honor, that is not the

question.
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THE COURT: Wasn't that it? Wasn't that the
question? Then I misunderstood hﬁh. What was the question?
Do you want to repeat the question? Whyldon't yoﬁ repeat
1.. - ie? .
(?he last question was read by the Reporter.)
MR. CONNOLLY: -Can you wait just a second?
THE COURT: ALl right. -
THE WITHESS: Fxpp:OXimafely one thousand
~dollars.
BY MR, RASKAUSKAS:

Q Now, all of this mogey'in”the approximate
amount of one thousand dollérs you were paid for, your duty
as a member of this reserve component; is that correct?

A Yes, partly through éhe unit I belonged to, and
also partly by an’intelligence school I attended in the
summer of '65. |

Q Where did you attend this intelligence school?

2\, MR, MARONEff Objecpiqgﬁggnybere, where he
attended this intelligence school. |
THE COURT: I do not see whefe makes any
difference. The Government is objecting.
MR, RASKAUSRASQ" Well; I would like to say

. this,' Your Honof, fhat the defendant added this tc his

1

answer ., I did not elicit this information, and if Yourxr

Honor will hear me out, he opened the door on this subject,
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and I am interested now in inquiring into it.

THE COURT: 1f the Government is objecting,
the Government does not have to tell where it conducts--if
the Govermment feeis it shouid not tell where intelligence
schools are conducted,'you are inquiring about‘whether he
got ail of his thousand dollers through his unit.

| He has answered it frankly and fully, that it
. was partly Lhrough the unit and partly through attendance
at an intelligence school.

MR. RASKAUSKAS: - And that leaves a question,
Your Honor, whether this inteliigence school was related to

- the reserve unit or whether it was related to the CIA.

THE COURT: If che Government objects, you

asked whete ic¢ was located. I will sustain the objection.

It aoes not seem to me to be materxalei;>it seems to me to

come wichin the privilege. I have to weigh each ome.

e e ———

The weight of,this side comes down on the
Government's side.
BY MR. RAS KAUQKAS

Q Now, were you paid tor your attendance at this

intelligence school?

‘MR, MARONEY: He has already answered that,
Your Homor. |

. THE COURT: He said part of it.

MR, STANFORD: Your Honcr, I think that at
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this point I think this procedure has something which is
inherently defective. Mf.gRaus, afcer heariné the questioé,
looks to his counsel in ordér to get an assent as to whether
he is to answer.

At times that assent may be construed as an
answer itself, .and I would ask chat the counsel therefore
give no, make no motion, or make no metion but to state
merely that they obJect . to a question, and ﬁ make no
accusation here that ;hey'havenl But I merel} say that it
is confusing to the witnéss himself.

THE COURT:l Counsél know fhat this Court
does not believe in signaling to a wicness.

MR. STANFORD: I do not make any accusation.

THE COURT: Beyond the question of whether
he may answexr or not, and the witness‘is to understand that
no 51gnaiing is to be amything more than he may answer or
whether he should hold up answering. ’

MR, CONNOLLY: Your Hoﬁor, in this case 1
may say for the defendant that this is an unusual situation
because he is prohlblted from answering at all.

THE COURT: I understand

MR; CONNOLLY : And the signaling which he is
getting is in éfféct one, as to whether he islpermitted to
say anything--l |

THE COURT: Well, L think chat is exactly
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right. | |

MR, CONNOLLY: An& there is a difference.

THE COURT: He signed an agresment that he
would not disclose anything beyond what he is permittgd to
&isélosé, and hé might violate the law gnd be subject toa
penalties if he dia.

MR. MARONEY: 1 would oniy like to s;#te;
Your Honer, that I think Mr. Hbuston has been occaéionally
nodding his head in order to expedite matters, and if the
Government has no obJection to che questlon that he could
proceed with the answer. | |

THE COURT: AThe Court:gndersténds that that
is going to expedite the matters, and that is the ‘limit of
what will be done} We are dealing.with honorable men on
both sides, |

BY MR. RAQKAUSKAS

Q Was your attendance at this lntelllgence

scnool within the framework of your reserve component?

MR. MARONEY: ObJeCLlon, Your Honor.

THE, COURT: Well, 1 want to have some ‘idea,T
You need not be tco specific,'and I am aware that in askiﬁg
for information on which to make,a ruling I did not require
you to disclose the secret which you may be.entitled to
keeb,

There is a statement in the affidavit which
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has been filed by Mr. Helms in both of his affidavits that
Mr. Raus-~1 do not want to misstate it-~-that the Central
Intelligence Agency has employed him fiom time to time--
this is in the second one--concurrently wiih his duties on
behalf of the Bureau of Public Roads to carry out specific
assignments on behalf of the Agency.

The later one, which is the third affidavit,
I think does not add anything except the purpose for which--
oh, it says accordingly when he spoke, the third one says
when he spoke concerning the plaintiff on occasions about
which complaint is made he was acting within,the scope and
course of his employment in the Agency on behalf of the

. United States,

So the fact that he has been employed by the

Agency at times in the past, or whether he is now So

employed or not, has been made public so that anyone who |

is interested in whether he has been an agent-of the United
States now knows that he has done the matters which have
been set out in these affidavits.
Your position is this, as I understand your
( position to be that it is inconsistent with governmental
‘ ’inteiligence to know whe~ther he is still acting in
intelligence work for the CIA or other agency other than

normal Army‘work?
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Is that the basis of it or is there some other
basis for it?

MR. MARONEY: That is rlght Your Honor, any
further explanations by him of his connect1on with
intelligence would impinge on security,

.THE COURT: I do not see that his present
connection with securlty or Intelllgence, Central Intelllgence
ox with any other securlty, any such continuous activity
beyond_the time of the alleged slanderous remarks have any
great méteriality in the case. N

Again it seems to me the weight comes down on

. the Government's g%dg:_ I will be glad to hear from you if
you have any argument to the contraryQ

| MR, RASKAUSKAS: Your Honor, we contend that

these questions are very relevant. There have been
allegations made which'are coﬁclusory and which we claim
usurp the province of this Court and a Jury as to whether
or not this man was in fact an employee of the CIA, and in
order to'ascertain that fact we want to know what thel
sources of income were for the last several years,;gngrgc
is reasonable to find out when his relationship, whatever
it was, with the CiA commenced,.when it ierminated, whether
he Was paid or unpaid by theﬁ to find out what his status
waslbefore he can squeeze himself in under Barr vs. Matteo

as a government official or employee, and we feel that- that
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fact has not been resolved.
THE COURT: E_Eplé that Whi§"29”§i§vin 1965
(: in\fhe way of going to school is not discoverable. I
sustain the objection. Particularly, I am noting that 1965
i; later than the last alleged slanderous remark.

MR . RASKAUSKAS: Very well, Your Honor.

BY MR. RASKAUSKAS:

Q W@ll you state eacﬂ and every source of
f\ dncome for the calendar year 1963, specifying the amount‘gf
/pa&ment and from whom the disbursement was made.
JR, MARONEY: Objection, Your Honor.
.THE COURT: On what grounds?
. MR . MARONEY: On the ground that to require

him to specify each and every source of income would get
into--

THE COURT: Well, we are going to get, the
real issue in this case, as 1 gather, that you are working
on now, is whether he was an employee of the Agency. Now,
you have said that he was an employee of the Agency in the
affidavits.

MR, MARONEY: Yes, sir.

. THE COURT: The Governmment has stated the
scope of his employment with the‘Agencya I do not know

whether he is an officer or exactly what his employment was.
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They are set out in some general way in the second affidavit,
and only in this conclusory fashion in the third. There
is some specificity in the second.

Now, the question which the Court is going to
have to pass upon under this ciaim of»privilege which he
asserts, which is being asserted by the Government also,
requires my consideration of these factors which 1 read
out.

Ordinarily whether a man is an employee of,
let's say, an employee'of é corporation, one of the faetors
in determining it is whether he is paid for his work.

The employer in this case is the United States of America.

Now,'l gather there is no dispute that he
was employed by the United States of America in some
capacity and that he wes paid a salary, wages, presumably
& salary as either en officer or employee of the United
States.

Now, if he was not paid anything by tiae CIA
but was on the payroll of some other organization it is--

well, the possibilities are these: He was either entirely

|
on the payroll of the CIlA, in which event the first
affidavit was incorrect; in the second place, he was |

entirely on the payroll of the Bureau of Public Roads, in

which event the first affidavit was entirely correct.

It is possible that he received some
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compensation from the Bureau of Public Roads and some
compensation from some other governmental agency, in which
event his statement in hisffirst affidavit was correct as
far as it went, and he was prohibited by secrecy from going
any further, 1 gather is the position takeﬁ.

Now, I do nét see that there is any harm, and
I will be glad to hear general argument of why there is any
harm in disclosing whether he was paid anything by anybody
except the Bureau of Public Roads.

I am not saying that it is going to affect
my decision; I am not sure that it can. If he is employed
by the United States 1 certainly do not have any
preconceived idea that it is not in the best interest of
the United States sometime that a man who is employed by
the one branch of the government may do work for an
intelligence agency without receiving additional pay.

I will hear argument on that if it becomes
necessary; but if it is a question--well, let's see what is
the basis for the objection.

MR, MARONEY: Well, first of all, Your Honor,

we have no objection to his testifying as to employment he

received from the Bureau of Public Roads.

THE COURT: All right.

MR ., MARONEY: We do object to the question

which asks for an itemization of all incomes and sources
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thereof, and we note that the Central Intelligence Act-

authorizes the Director to withhold from public inspection

or notice the wages paid to employees, and of course, the

identification of employees,

THE COURT: But you have identified him.
Now, I do not care how much he ﬁas paid for it, for whatever
he was doing.

But you agree that he may answer--let's take
it step by step. There is no objection to his answering
what, if anything, he received from the Bureau of Public
Roads., Is that right? All righto Answer to that
extent,

MR, CONNOLLY: Just a minute; sir.

MR, MARONEY: May we have a moment; Your
Honor? |

THE COURT: Yes.

thort pause in.proceedings})

THE COURT: Well, the Court understands ﬁe
might be paid directly something by tne CIlA. He'might be
paid overtime by Public Roads which didn't really turn up
on its budget but came from the CIA, and the checks
cleared someway. He may have been paid through some
cover organizationo If he is paid through a cover
organization I certainly do not want to know the name--1 do

not think the cover organization should be disclosed.
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1 think if he was paid anything directly or
indirectly by CIA it tends to clarify one element of the
question of whethef he was an employee of CIlA, whether paid
directly or not or as distinguished from an employee of the
United States generally,

I am not sure that is an important issue, but
I think the more information we can have the easier it is
for the Judge to decide the question.

MR, MARONEY: Unfortunately, Your Honor, 1

#hink that if we get into the question of pay you get into

the problem of intelligence methods and techniques.

To repeat my previous-statement, we do not
‘ object to the question as to his income from the Bureau of
Public Roads. We would object to the broad question as to
the source of all income.
THE COURT: All right. Well, he may answer
then what he made from the Bureau of Public Roads.
MR . CONNOLLY: That is a three year period,
'63, '64, and '65, as I understand it.
MR. RASKAUSKAS: I have not gotten to that
yet.
. MR, CONNOLLY: 1 thought the first question

was three years,

THE COURT: 1 thought it started with '63.
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MR, RASKAUSKAS: Your Honor rules then that--

THE COURT: He may answer with respect to the
Bureau of Public Roads. Then I will rule on the next
question.

I am allowing him to answer what is not
disputed, to begin with., Then we will come to ruling on
the dispuced items.

MR, RASKAUSKAS: Very well, Your Honor.

BY MR, RASKAUSKAS:
" Q Were you an employee of the Bureau of Public

Roads in 1963 for the entire calendar year?

A Yes.

Q What Was your salary with the Bureau in that
year?

A It was approximately $38/00 a year.

Q What was your grade at that time with the

Bureau of rublic Roads?
A GS~11.
Q What was your--
THE COURT: You said_his salary. Did you
get paid overtime also?
THE WITNESS: No, Your Honor.
THE COURT: You mean this is not something
that carries overtime?

THE WITNESS: No, Your Honor.
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BY MR, RASKAUSKAS:
Q And what was your occupation with the Bureau
of Public Roads?
A Highway research engineer.
Q Now, the $8700 that you received as a GS-11

from the Bureau of Public Roads of the Department of
Commerce, was all of the income for services rendered by
you in your position and occupation?

MR, MARONEY: May we have a moment, Your
Honor?

THE COURT: Yes.

He said he was noc paid overtime. I gather
he was not docked if he was out.

MR, RASKAUSKAS: The question 1 am
propounding, I will withdraw that question and perhaps
restate it more simply.

BY MR. RASKAUSKAS:
Q In 1963 when you were employed by the Bureau
of Public Roads of the Department of Commerce at an annual

income of approximately $8700 as a GS-11, I ask you if all

of the income you were paid by the Bureau was for the
duties which you rendered in _the job which you stated you
held with that Bureau?

THE COURT: Do not answer that until--
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BY MR. RASKAUSKAS:
Q As a highway research engineer--
THE COURT: Until I have had an opportunity
to rule.
MR . MARONEY: The Government objects to that
question, and instruct him not to aﬁswef.
THE COURT: You mean you instruct him not to
answer that?
MR. MARONEY: Yes, sir.

THE COURT: Well, if you instruct him not to

answer, that brings us to che basic question, I suppose, of

whether the Government, apd particularly the CIA should be

entitled o protect the sources of compensation.

Is the CIA, is the Government taking the
position that this man was an employee--you said he was an
employee in '63 and '64 of the CIA; I take it, because you
say on those occasions, and those occasions inéluded
November of '63 and sometime in '64.

Are you saying, you are saying that he was
your employee, but you are refusing to say whether, or are
you refusing to.say whether he was paid directly or
indirectly by the CILA for those servicés?

Now, if he was paid--1 do.not much care
whether he was paid directly or indirectly--but why does

it hurt the CIA to say--only this first question. Now, 1
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am not going beyond the first question, to have the
Government state, if you will not let him state, let the
Government state, whether he was paid directly or indirectly
fqr some services, for services rendeved to the ClA or
whether they were rendered on a purely voluntary basis ox
whether they were rendered by-arrangement between the C;A
and one or more of the departments.

Did he get anything for his work? That is
all that is being asked, and if you would explain to me
why that will hurt as far as that can consistently be
done without disclosing national secrets I would like to
understand it because it is not clear to me wihy having said
he was an employee you will not say whether he was serving
in a voluntary capacity or was being paid in some way?

MR, MARONEY: Well, Your Honor, our problem
is that in order to make an explanation to Your Honor's
inquiry would require a disclosure of the methods or some
methods.

THE COURT: Well, is it any secret whether

cthe CiA, whether all people who are employed by the CIA

appear on its payroll as such? Is that a secvet?

MR, MARONEY: Yes, sir.
THE COURT: That is a secret?

MR . MARONEY: Yes, sir.
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THE COURT: And the CIA does not take a
position, does not want to take a position on whether all
people who render services for it and whom it feels
entitled to control are paid people or some volunteer?

MR . MARONEY: That is correct, Your Honor.

THE COURT: All right.

MR. MARONEY: And the Director has statutory

authoricy to withhold.

THE COURT: Well, let me have this code, the

one I read, the section I read. 1t is Section 403
something.
MR. CONMoLLY: (g). I think there is a
‘ specific one dealing with salaries too, Your Honor.

MR. MARONEY: 5 U.5.C. 947.

THE COURT: 5, 947. Have you 5 over there?
That is the General Executive Departments, isn't it?

‘MR, MARONEY: No, Your Honor, that is not
the citation.

THE COURT: Well, it s 50 U.5.C.A. 403 (g).

MR. MARONEY: 503 (g).
THE COURT: (g) or (i)?
‘ MR. CONNOLLY: 403 (g).
THE COURT:  (g).

MR. CONNOLLY: "In the interests of the
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security of the foreign intelligence activities of
the United Statesin order further to implement
the proviso of Section 403 (d) (3) of this title that
‘ the Director of Central Intelligence shall be
responsible for protecting intelligence sources and
methods from unauthorized disclosure, the Agency
shall be exempted from che provisions of Section 654
of Title 5, and the provisions of any other law
wﬁich require the publication or disclosure of the
organization, functions, naﬁes, official titles,
salaries, or numbers of persommel employed by the

Agency."

. THE COURT: Well, that is right, but we are

not asking at this point-~the plaintiff at this point is

noc asking for his salary, and my suggestion does not carry

that you teli his salary.

My suggestion, and I do not say this
specifically says it, why you can't say either yes or no
that he received some compensation directly or indirectly
whether through release from certain duties with the Bureau
of Public Roads or otherwise without specifying for what he
did. |

I do not see why the answer to that question

even literally comes within (). He must not say=--I

- wpuld agree he does not have to say what his salary is
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against that objection, but I do not see that this prohibics

your disclosing whether you were using volunteers or whether
you are paying, whether you are using some volunteers or

. whether you are paying people, and if he was paid in some
way, it seemé to me it is material.

I do not see that they can, that this Section

403 "g" prevents them going further, but I do not see why

it would prevent them knowing whether he was acting as a

volunteer or as a paid employee directly or indirectly, and

L am inclined to think they can't go beyond directly or

indirectly.
Are you willing to indicate how far you will
‘ go assuming that no further questions along those lines

will be permitted?

MRQ CONNOLLY: Your Honor, can you indulge
us a moment?

THE COURT: Yes, 1 would like to know how far
you can go with the understanding nothing more will be
permicted, and then I will have to rule after hearing from
the plaintiff whether that is the line the Courf feels
should be drawn.

MR. CONNOLLY: Answers sometimes are a
burdensome thing, Your Honor.

THE COURT: Would you like a little more time?

We can take a break again if you want? Do you want a break?
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1 mean is there something you want to discuss after a lictle
longer?

MR . CONNOLLY: If we can just stép out in the
hall for just about thivty seconds?

THE COURT: All right., Go ahead, and I will
also step out.

(Thereupon, there was a short recess taken,
after which the following occurred:)

MR, MARONEY: If Your Honor please, Mr.
Houston will make & statement in connectién with Your Homor's
inguiry.

THE COURT: All right,

MR ., HOUSTOM: Your Honor, the Government

0
©“

serts that the defendant was paid direcily or indirectly

for services on behalf of CIA during the times in question.

— e

THE COURT: And you object to his stating

pow much or through whom?
¥ el OF

MR, HOUSUON: Any other questions relating

to that;4

MR, RASKAUSKAS: Your Honor, at this time I
make a motion that téai stétement be stricken from the
record; Every statement, each and every allegation made
by the Jdefendant must be tested in the crucible of cross-
examination, and our contention is this that it is indeed

presumptous for the plaintiff or his counsel co state what
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is a secret and what is not a secret, and that is within
the purview of the executive body.
THE COURT: Who?

‘ MR. RASKAUSKAS: The statements made by the
executive directly or through its representative must be
susceptible df cross-examination, and they may either say
everything or nothing, and we object to such self-serving
declarations.

THE COURT: I understand that. Now, assuming
that were included in the affidavic, that we were not having
it stated by Mr. Hbuston, but assﬁming it were included in

the affidavit of Mr.--the latest affidavit I believe, the

‘ affidavit of Mr. Helms, and the claim of privilege by Mr,

Raborn, assuming that were included in an affidavit by Mr.
Helms or Mr. Raborn;yoﬁ would object to the Court's
considering the fact without its being admitted subject to
cross-examination,

But are you willing to take Mr. Houston's
statement to the same extent as if it were included in an
affidavic?

MR, RASKAUSLAS: No, Your Honor, 1 cannot,
and I would state further that the affidavit said, and the
claim that was filed today said if there was another word
stated about Juri Raus and Eerik Heine and the CIA it would

be against the national security.
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THE COURT: You have asked for this
information, and this comes up by reason of your questions.

MR. RASKAUSKAS: Yes, sir.

. ' THE COURT: All right. I do not want to
proliferate affidavits, That is the point, it seems to me
foolish just to have a great qﬁantity of affidavits, and I._
do not want you to waive any points.,

It just seems to me chat if Mr. Houston states
the facts it might be assumed-to-bé the fact to the same
extent as if inclﬁded in the affidavit subject to your
objection to che Court's considering that fact or alleged
fact or stated fact or sworn fact on the motion for . summary

. judgment,

I want to preserve your relevancy and
materiality attack on pfivilege claims, I am trying to
get over the competency point.

MR ., RASKAUSKAS: Yes, sir. I understand,
and certainly, Your Honot, the fact that we cannot accept
this statement is because we cannot accept the affidavics
which have nothing to do with the credibility certainly of
Mr;,ﬁquston and Mr. Helms.

THE COURT: I understand. Then there is no
question that~the statement, his statement and the motion to

strike 1s not on grounds of competency but is on grounds of
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relevancy, materiality and right to attack privilege rather
than competency.

MR. RASKAUSKAS: Well, it would go even
further, Yoﬁr Honor, and to state that it is just a
gratuitous statement, and Mr. Houston is not a witness at
this time.

Now, if he wants to take the stand and
answer as to the questions of pay for 1963 and 1964 we
would be delighted for him to take the stand.

THE COURT: Well, you say you do not care
about, if he took the stand and he would be asked, he would
make the answer to thét one question, I take it, and then
. would claim privilege from anything further, and the question

then is should the Court accord that privilege.

That is why I want to know what I am to rule
on., 1 understand I am ruling on it on relevancy and
materiality and not because it is not sworn to. I mean
your taking his statement as though he has sworn to it but
preserving every other objection including competency; is
that right?

MR . RASKAUSKAS: Yes. Yes, Your Honor.

. THE COURT: Everything except not sworn to.
All right.

That means it is not hecessary to file
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another affidavic. Another affidavit would add nothing
to the point. 1t would add or subtract noching from your
point,

MRQIRASKAUSKAS: That is correct. I get
Your Honor's point, the fact of being under oath or not
under oath, no, is not our contention.

THE COURT: All right. That is all I
wanted. 1 wanted you to have e&ery other point, but I
think it is foolish to waste the time.

MR, RASKAUSKAS: 1 agree,

THE COURT: --on just putting things under
oath when you are dealing with people whose word you can
take. |

All right.

MR, RASKAUSKAS: Now, we have pending a
question.

THE COURT: All right, the question is, well,
in view of the instructions they have given him that he was
paid indirectly by CIA during the time in question I will
allow since CIA said it, you may ssk him if that is--since
Mr. Houston has said it, you may ask the defendant if that
is true and just let him answer yes or no.

You heard what Mr. Houston said.

THE WITNESS: s, sir.

THE COURT: Is that true?
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THE WITNESS: Yes, Your HONQL s
!
THE COURT: And I will then sustain further

objections on the ground that the inierest of the United

States to my mind on this one are weightier than the interest

of allowing the question to be answered, and of course, you

have your exception to the Court's ruling.

You understand 1 am giving you your exception?
You have exceptions without taking them.

MR. RASKAUSKAS: Yes, Your Honor.

THE COURT: ~--to the Court's ruling so that
if it is necessary at any time, whatever the result of this
hearing is, if either side appeals, you will be able to
raise your point in that you have objected.

| MR, RASBAUSKAS: Very well, Your Honor.

Has Your Honor ruled on my pending quéétion
‘as'to whether or not the salary in the approximate amount
of $8700 which he received as a GS-11 in 1963 as a highway
engineer for the Bureau of Public Roads, Department of
Commerce, was salary that was paid to him fully for his
duties in that posicion?

THE COURT: That is right. I am sustaining
that objection. 1 think it is immaterial whether he was
given leave of absence from his duties as a research
engineer of the Bureau of Public Roads for a week or a

month or parts of weeks or months in order to do work for

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




R e ———— .S

Approved Fo.elease 2005/01/27 : C|A-RDP75-0077.)00100100001-2
53

the CIA during that period that he was paid, whether he was
paid directly or indirectly by the CIA, is a question in
which the interest of the Govérnment and the rights of the
Agency under Section 403 (g) and under the cases as 1
interpret them require me to sustain the objection.
MR . RASKAUSKAS: Thank you, Your Honor.

BY MR, RASKAUSKAS:

* Q Will you state the sum you were paid for your

duties as a reserve officer during the calender year of

19637
MR, MARONEY: May we indulge you a moment?
THE COURT: Yes.
. MR, CONNOLLY: May we have the question read

back, Your Honor? We have a dispute as to the question.
THE COURT: It seems to be the same question
that I allowed for 1965.

MR, PRETTYMAN: 1t may not be, Your Honor.

That is what we were talking about.
THE COURT: Oh.
MR, MARONEY: As to che amount he received
for his reserve, military reserve activicies, we have no
‘ objection to.
THE COURT: All right.
THE WLITNESS: I do not recall exactly but I

estimate about two hundred dollars.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




e ———— ]

Approved Fo‘lease 2005/01/27 : CIA-RDP75-0077‘00100100001-2 o :

BY MR. RASKAUSKAS:
Q Now, other than the $8700 that you received

from the Bureau of Public Roads and the approximate amount

‘ of $200 which you received from your reserve unit, what other

——

income did you have during 19637

MR, MARONEY: Objection, Your Honor.
THE COURT: On what grounds? I mean, are
you asserting the privilege?

MARONEY : Yes, sir.

=3
g P

. COURT: 1 mean you are asserting
privilege on that?
MR. MARONEY: That is right. Anytime I
. object, Your Honor, it is only on the grounds of privilege. |
THE COURT: All right.

Is there any reason for him not to state

anything he may have made from writing articles or
periodicals or any perfectly private activicies?

MR, PRETTYMAN: He did not ask the question
relating to private activicies, Your Honor.

THE COURT: Did he say that?

MR. PRETTYMAN: No, sir.

THE COURT: It was all government?

MR. PRETTYMAN: It was an all inciusive
question,

THE COURT: If you want to ask him other--I

s
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[ will sustain the objection as to additional compensation

he received from the government.

1f you want to ask him whether he received
additional compensation through tutoring or pushing a
lawn mower for somebody else or--

VMRQ CONNOLLY: I object to that on materiality
grounds, Your Honor. |

THE COURT: Well, I do not .think chere is
any need=-~1 would overrule the objection on materiality
grounds.

I will sustain the objection so far as

additional money from the government is concerned if he
made addicional outside income and if he was paid a salary
by the Estonial Legion or something that he worked on, and
I understand he was some sort of an officer of some
organization which has not been stated to be a govermmental
agency .

1f he was paid something for being secretary
of that or treasurer of that or president of that, I think
there is no reason he should not state that. So that 1
would overrule the objection unless there is some further
argument with respect to sources of income other than from

the government and will sustain the objection with respect

to sources of income from the government.

MR . RASKAUSKAS: Your Honor, I asked‘him a
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question about all sources. 1 did not specify from the
government,
THE COURT: All right. If you do not want
‘ it as cut down by the Court--
MR . RASKAUSKAS: Yes.
THE COURT: You can wichdraw it.
MR, RASKAUSKAS: Well, I--
THE COURT: I understand you asked it
broadly.
MR, RASKAUSKAS: Broadly.
THE COURT: And I will sustain che objection
to it broadly because it includes government, and as I say,
. 1f you want to ask it for non-government income I will
overrule the objection.
MR, RASKAUSKAS: Yes, Your Honor, but I

wanted to make the record clear and state that I want to ask

dt as to government income,

THE _COURT: Yes, and the objection to that

has been sustained.
MR. RASKAUSKAS: All right. Very well.
BY MR, RASKAUSKAS:

. Q

the calender year of 1963?

Did you file a federal income tax return for

MR, MARONEY: No objection, Your Honor,

THE WITNESS: Yes.
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BY MR. RASKAUSKAS:
Q  Would you state the gross income which you
reported on that return?

MR, MARONEY: Object, Your Honor.

THE COURT: You can't get by the back door
what you can't get by the front door.

MR. RASKAUSKAS: Will Your Honor indulge me
for a moment, please?

THE COURT: Yes.

MR, RASKAUSKAS: Now, in the interest of
expediting the matter, Your Honor, with respect to the
calender year 1964 I would like to propound the same
questions? |

THE COURT: All right.

MR, MARONEY: We object.

THE COURT: And he may answer what he got

from the Bureau of Public Roads in 1964, what he got from

the reserve in 1964, and if you want what he made outside
in 1964; but you have not asked him°

| MR, RASKAUSKAS: No, I have not.
BY MR, RASKAUSKAS:

Q Would you state your employment--was it with
the Bureau of Public Roads in 19647

A Yes.
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Q And what was your salary?
A Approximately $10,200 a year.
Q What was your grade?
A Partly GS-11 and GS-12.
‘ Q What was your occupation with the Bureau?
A Highway research engineer.

Q Did you maintain the same position with the
Bureau of Public Roads in 1964 as you did in 1963 except
for a change in your in-grade and elevation in saléry?

A Yes.

Q Now, was all of the salary which was paid to

you in 1964 by the Bureau of Public Roads? To you for

your performance of duties as a highway engineer?

‘ MR , MARONEY: Cbjection, Your Honor.

_THE COURT: Sustained.,

BY MR. RASKAUSKAS:
Q Were you a member of a reserve component of
the Armed Forces in 19647
MR. MARONEY: I wonder if the question might
be limited, Your Honor, to were you a member of the military
reserve and sece where we go from there, the Army Reserve?

THE COURT: Yes.

. _ MR. RASKAUSKAS: Very well. I will withdraw

the question.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2



Approved Fordimlease 2005/01/27 : CIA-RDP75-00770800100100001-2

BY MR. RASKAUSKAS:

Q Were you a member of the United States Army

Reserve in 19647
"p A Yes.
Q And of what unit were you a member?
MR. MARONEY: Objection,
THE COURT: You object? Who is objecting?
MR, MARONEY: The Government is objecting on
the basis of security considerations, Your Honor.

THE COURT: Sustained,

BY MR. RASKAUSKAS:

Q What was your income with the branch of the

reserve unit for 19647

A Approximately eight hundred dollars.

Q Did you file a federal tax return for 19647

A Yes.

Q Will you state the gross amounf of income you

reported on said return?
MR. MARONEY: Objection.
THE COURT: Sustainéd.
BY MR. RASKAUSKAS:

Q Will you state whether or not you received

. any other income from the United States in 19647

MR. MARONEY: Object.

THE COURT: Sustained. Well, no, I suppose
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it should be allowed to the same extent that he was allowed

to say whether--well, he said what Mr. Houston said was

correct. I do not know whether that covers both '63 and
‘ '64 or mot. It was a general statement.

MR. MARONEY: Mr. Houston's statement was
"during the times in question."

THE COURT: So it would be at least part of
or during the time, during the material parts of '63 and
64,

MR, MARONEY: Yes, sir.

THE COURT: All right. That answer was yes.

That covers that. That has already been answered as far as

. I will allow it to be answered.

MR, RASKAUSKAS: Well, I would like to make
the record abundantly clear, Your Honor, that we do not
consider that an answer to any question, the statement that
Mr. Houston made,

We can only treat that as a conclusory
statement because we cannot relatevit to anything.

THE COURT: Well, the wiiness has stated

that what Mr. Houston said was true, and I can't allow vou

. to ask him anything further.
MR. RASKAUSKAS: Yes. Well, I did not ask

that question of the witness, Your Honor, as to his comment

on what Mr. Houston said.
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THE COURT: Well, maybe the Court did.

MR, RASKAUSKAS: The Court did.

THE COURT: Well, that is as far as I will

,‘ allow it to go.

MR . RASKAUSKAS: Yes, Your Honor.

THE COURT: And it will be helpful to the
Court. |
BY MR. RASKAUSKAS:

Q When were you first employed by the Bureau of

Public Roads?

A In January 1963.

Q Have you been with the Bureau of Public Roads
. continuously since January of 1963?
” A Yes,

Q Whén did you make your first contact with the

Central Intelligence Agency?

MR. MARONEY: Object, Your Honor.

JHE COURT: Sustained.

BY MR, RASKAUSKAS:
Q Now, Mr. Raus, will you state, or will your
counsel state on your behalf respecting the nigghwgefeqse‘w
‘ to your answer, "On those occasions specified in Paragraphs
5, 6, and 7, of the complaint, the defendant was in
possession of information furnished to him by the Central

Intelligence Agency, and when he spoke concerning the
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plaintiff on such occasions he was acting within the scope
and course of his employment by the Agency on behalf of
the United States. Accordingly the statements made by him
on such occasions were absolutely privileged." |
Would you or your counsel answer at this time
whether or not you will answer any questions whatsoever
propounded to you relative to this ninth defense?
MR. CONNOLLY: Your Honor, our position is
quite clear that the defense is asserted on the basis of

Mr., Helms'

affidavit and the injunction given to Mr. Helms--
to Mr. Raus by Mr. Helms in the second affidavit and by
Admiral Raborn in the statement of privilege which was filed

this morning &nd by virtue of the provisions of the secrecy

ggreemgggg which is in the record, and the provisibns of
the espionage laws of the United States.

We will however permit him to state whether
or not the statements of Mr. Helms contained in the first,
second, and third affidavits subject to Mr. Houston's
permitting him to do that, whether the statements in those
affidavits are true or not.

THE COURT: Well, ail right. I understand
your position. Let's find out exactly what the pléintiff

wishes him to answer. The defendant now on the stand

should not answer anything.
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Why don't you state the question and let the
defense counsel and the Covernment see what can be done,

Ft zeems quite apparent to me that the CIA canmot be

required to disclose the sources from which it got this

information which it says itvpassed on to ihe defendant.

That obviously woulé be security matters, and
I think it can bhardly be, subject to argument, but there may
be some border line questions which might fall on the other
side, and if you can tell us the questions you wish to ask
I would rather rule on the specific questions rather than
this genersl statement.

MR . EASKAUSKAS: Very well then, Your Honor.
I determined on a general question in order to conserve the
time of the Court, and in as much as the questions about
salary, the broadest question, on that, privilege was
claimed I did not see how anything relevant that we were
interested in because we are not interested in those little
incidental things like writing an article or cutting the
grass. We are interested in that which is germane.

THE COURT: Well, I gather that you do not
wish to be more specific than that?

MR, RASKAUSKAS: Yes, I will be more specific,
Your Honori I just stated the reasons for asking a very
general question.

THE COURT: = Unless vou are more specific I
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hardly know how I can rule.
BY MR. RASKAUSKAS:
Q Now, will you state whether or not on November

9, 1963 in New York at & special meeting of the Boaxd of

the Leglon of Estonian Liberation in the presence and

hearing of oné Aleksander Allikas and one Elmar Keerd and
othef persons, did you state at that time"that Eerik Heine
is a communist" and "Eerjk Heime is a KGB Agent", and did
you attribute that'statemeﬁt to the Federal Bureéau of
Investigation?
MRo PRETTYMAN: Wait a minute. We have a
couple of queétidns here.
THE COURT: All right.
MR, PRETTYMAN: Break it dowm.
MR. RASKAUSKAS: I will break it down.
THE COURT: You mean did he»».
MR. RASKAUSKAS: I will break it down, Your
Honor. | |
THE COURT: You mean did he make the
statements befbre the attribution? |
| - MR. RASKAUSKAS: Yes.,
BY MRO RASKAUSKAS:
Q Did you attend such a3 meeting on November 9,
19637

A "Yes,
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Q Did you make a statement at said meeting?
A Yes.
Q At that meeting did you say that Eerik Heine

was a KGB Agent?
MR, MARONEY: ©No objection, Your Honor.
THE WITNESS:  Yes.
BY MR. RASKAUSKAS:
Q At that meeting did you state that the source
of your information was the Federal Bureau of Investigation?
MR, MARONEY: Mo objection, Your Honor.

THE WITNESS: No.

BY MR. RASKAUSKAS:

Q You deny that?
A Yes.
Q Did you state you received the information

which you conveyed at that meeting from any official
government source?
MR, YRETTYMAN: The question is, from any
cfficial govermment source. You mean naming the source?
THE COURT: The question is perhaps
ambiguous., Did he say he got it from government authoricy
or did he say he got it from a specific govermment agency.
The question is ambiguous.
BY MR. RASKAUSKAS:

Q Did you state you received this information
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from a specific government agency?

A No.

Q Did you state that you received this informa-
' tion from official sources?

A Yes.

Q Did you name the official sources?

A No.

Q At that meeting did you ever use the words

"Federal Bureau of Investigation'?

A Yes.
Q Did you ever use the initials "FBI"?
A Yes.
‘ Q Would you explain how you used those words

and initials at that meeting?

A 1 stated that whoever does not believe what I
sald is free to contact the Federal Bureau of Investigation.

Q Did you state anything further about the
Federal Bureau of Investigation?

A No.

Q Did you make this statement onbthe basis of
information supplied to you by the Federal Bureau of
Investigation? |

THE COURT: Wait a minute before you answer.
I gather they want to confer or think about it.

MR. PRETTYMAN: May we have the question read
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back?

(The last question was read by the Reporter.)

THE COURT:  Which information?

MR. RASKAUSKAS: Well, I will clarify that,
I am asking him, Your Honor--

THE COURT: You say who may have--you see you
have gotten several steps from the important statement, and
I am not sure whether this question refers to the alleged
slianderous remarks or to what he has'said about ''take it up
with the FBI."

MR, RASKAUSKAS: I believe the witness has
stated that he advised certain people at this meeting that
if they did not believe the statements he made about Eerik
Heine that he was a KGB Agent, that they could check with
the FBI.

THE COURT: That is right. Is that what you
want to know?

MR, RASKAUSKAS: Now, I was asking him to
state whether or not he was furnished information by the
Federal Bureau of Investigation épecifically that Eerik
Heine was a KGB Agent?

MR, MARONEY: No objection, Your Honor.

THE WITNESS: No.

BY MR. RASKAUSKAS:

Q Theretofore, prior to November 9, 1963, had you
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at any time had a conference with any representative of the
Federal Bureau of Investigation concerning Eerik Heine?

MR . MARONEY: Objection, Your Honor.

MR, CONNOLLY: I£ Your Honor please, this is
in an area, and I must say that in my conferences witch the
witness I do not know what the answer is because I do not

|

know whether 1 covered this particularly because 1 do not i
remember it, and I wonder if we may have a conference ‘
because we have a dispute as to whether or not we get into
this sensitive area or not?

THE COURT: Well, I am not quite clear.,

MR, MARONEY: May the Govermment object, Your
Honor, on the basis, object to the materiality of his
conferences with another government investigative agency?

THE COURT: Well, is it materiality? I do
not think that materiality is the reason. It seems to me
that privilege might be, if you claimed that any talks he
has had with the FBI was or might have been in the course
of his duties for the CIA,I think that might be a valid
claim of privilege.;-

I would consider that; I do nbt want to make
a ruling on it. Let me say that 1 fhink that anyone who

has read the newspapers in the last ten years knows that at

one time or another there has been some public discussion

about the functions of'the FBI and the functions of the CIA,
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and there have been suggestions, whether warranted or not,
in the press that there was a certain feeling between
certain persons in the agencies.

Now, this Court is not the forum in which any
such matters should be threshed out. I would think that a
claim of privilege, if there is a bona fidé claim of
privilege, might be sustained. I do not see that a claim
of materiality could be sustained. If the case gets by
the privilege poini it would seem that this might become a
matter which could be considered on the merits of the case,
I would think, not from what he has said but on what I know
from the papers that I have vead in the case that it is
what the plaintiff claims, and I think chere is a claim of
some statement from the FBI, the FBI knew nothing about it,
or words to that effect, that the FBI had nothing against
the plaintiff, or words to that effect. There is something
like that in the papers.

MR, CONNOLLY: As long as that has been
stated by Your Honor we want to make it clear that we do
not agree with that part of the assertion.,

THE COURT: I underétand. I have to look
at this case on what the allegations are and what has been
offered by both sides, and I can't look only at--

MRQ CONNOLLY: This is why I raised the

question of wmaterialicy, Your Honor. The pleadings, the
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complaint make no reference to the FBI. I think itc is
therefore not appropriate to come into this case, and 1
do not want my silence to be taken as consent.
THE COURT: You mean this has been dragged
in since the complaint?
MR. CONNOLLY: Yes, Your Honor. We have

not filed any-~-

THE COURT: Dragged in since the complaint.

I remember seeing ic in the recent answers filed by the

plaintiff, I have not checked heretofore to see whether

it was in che complaint.
ME . RASKAUSKAS: Your Honor, it was not
specified in the complaint, and the federal rules do not

require that such a fact should be specifiied in the

complaint, The complaint should be a plain statement of

the allegations which the plaintiff made, and I think we
have that in our complaint, and we are satisfied wich it.

THE COURT: ALl right.

Now, would you read the question again, Mr.

Owens, or would you propound the question again so that

counsel can tell me what position they take on it and so

the Court may rule on it after I have heard that argument?

MR, RASKAUSKAS: May the Reporter read that

question?
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THE COURT: it is a long way.

(The last question was read by the Reporter.)

MR, CONNOLLY: Your Honor, normally, of
course, counsel would not consult with the witness on the
stand. The difficulcy here is that he may have information
which we do not have with respect to matters affecting
national security, and I wonder if you are going to overrule
the other objection, and perhaps--

THE COURT: It seems to me that under the
circumstances it is appropriate for the witness to state
privately to his counsel and to Government counsel what his
answer would be so that they may know whether to object or
not, particularly if the Govermment counsel, as I think it
important, I think his counsel are entitled to hear it, and
Government counsel are entitled to know what the answer
would be before they decide whether to object or not in
view of the statement that has been made by Mr. Prettyman,
and I suppose Govermment counsel have no greater knowledge
than Mr. Prettyman would have.

MR. KENNEY: 1f you are going to do it, I
think you had better do it in the anteroom.

(The witness left the stand.)

THE COURT: The anteroom is occupied by--the
main anteroom is occupied by someone who is working for me

on another case. So you can just use the robing room, and
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that will be all right.

(Short pause in proceedings.)

MR, CONNOLLY: Your Honor, I think this is a
matter we should take up at the bench ouiside of the
presence of anybody.

THE COURT: All right, come up here, Do you
want it on the record or off the record?

MR, KENNEY: Off the record,

MR, CONNOLLY: I do not much care which.

THE COURT: Well, at the request of counsel
for the Governmment and at their request, I will hear it in
chambers, and if anybody wants it on, all right.

' MR, STANFORD: If we feel it is necessary at
that time, we can pui it on the record afiter the discussion.
THE COURT: Of course.
(Thereupon, there was a short recess taken,
after which the following occurred:)
THE COURT: There is a question before the
Court. The witness has been asked, i gather, whether he
discussed the matter generally with the FBI before the
meeting in Novembér 1263 to which reference has been made,
’ 1s that the quesfion? Is that substantially
the question?

MR. RASKAUSKAS: I have to apologize, Your

Honor.
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THE COURT: Is the question which is now
before the Court for ruling if objection is made whether
the defendant, the witness, had discussed the general
subject with the FBI at any time before the November 1963
meeting?

MR, RASKAUSKAS: Yes, Your Honor.

THE COURT: Is there any objection to it?

MR, MARONEY: No objection, Your Honor.

THE WITNESS: Yes.

BY MR, RASKAUSKAS:
Q When did you discuss this matter with the FBI
prior to November 9, 19637
. MR, MARONEY: Your Honor, we have to interpose
an objection at this point. I wonder if I might take an
additional minute to talk to Mr. Raus?
THE COURT: All right.
MR, MARONEY: We misunderstood his answer
when we were talking to him previously outside.
THE COURT:  All right.
(Witness left the stand.)
MR, PRETTYMAN: The question was changed.
. : I'HE COURT: The question changed?
MR, PRETTYMAN: Yes, sir,
THE COURT: You mean I asked a different

question?
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MR, CONNOLLY: I will be héppy to tell you
why, Your Honor.

THE COURT: I gather I changed your question
just a little from what counsel stated. Maybe we had
better have--well, maybe the answer will straighten it ouc.
My question was different from yours.

- MR. MARONEY: I am sorry, Your Honor.

THE COURT: All right, Does someone wish
to make a statement or shall we wait for the next question?

MK, MARONEY: Oh, I think we have to wait
for the next question, Your Honor.

THE COURT: All right.

(The Witness returned to the stand.)

BY MR. RASKAUSKAS:

Q Prior to November 9, 1963 were you furnished
any information by the Federal Bureau of Investigation
specifying that Eerik Heine was a KGB Agent?

MR, MARONEY: No objection.

THE WITNESS: No.

BY MR. RASKAUSKAS:

Q Prior to November 9, 1963 at any time did you
have a conference with any representative of the FBI
concerning Eerik Heine?

MR, MARONEY: No objection.

THE WITNESS: Yes.
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BY MR. RASKAUSKAS:
Q Was this conference at your request or at the
request of a representative of the FBI?

MR, MARONEY: Objection, Your Honor.

THE COURT: That is an objection by the
Government? Is it an objection by the Government or by
the--

MR, MARONEY: By the Govermnment, Your Honor.

THE COURT: Sustained.

MR, RASKAUSRAS: The objection is sustained
to at whose request?

THE COURT: The Government.

MR, RASKAUSKAS: Or the FBI?

THE COURT: No, not the FBI, by the
Government. Well, I take it it is the CIA.

MR . RASKAUSKAS: No, I mean as to that
question as to who initiated--

THE COURT: Yes, who initiated the conference,
and the Government has objected.

MR, RASKAUSKAS: And at this point I would
like to have Mr. Maroney specify on whose behalf he is
making the objection, whether on behalf of the CIA or the
FB1? |

MR, MARONEY: On bchalf of the United States,

Your Honor.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




Approved F elease 2005/01/27 : CIA-RDP75-007‘0001 00100001-2 76

MR . RASKAUSKAS: Weil, 1 believe that the
case that Your Honor cited, U?S? vs. Reynolds, holds that
a formal claim of privilege must be lodged with the Court
by the head of an agency; and we do not have a formal claim
of privilege here lodged with the Court by the Attorney
General or the FBI of the United States or by the Director
of the FBI, and'I therefore feel that we are entitled to
know on whose behalf this claim is made, in accordance with
this Supreme Court decision which Your Honor cited to us,

MR, CONNOLLY: The trouble witch that matter,
that is immaterial to this lawsuit, who initiated the
inquiry because he has not sued on anything that Mr. Raus
said for the FBI.

THE COURT: Well, I think the objection, the
objection, the claim of privilege is made on behalf of the
United States by the head of the Agency, namely, the‘head,
of the CIA, the claim that has been filed today formally.

Now, the attorney for the Department of
Justice makes tﬂe objection on behalf of the United States
in support of that claim of privilege and not in support
of any other claim of privilege. |

Do 1 understand it correctly? In support of
the claim of privilege that hés been made, not in support
of some claim of prlvilege that might be made. |

MR, MARONEY: That is correct.
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THE COURT: If it is in support of some claim
of privilege which might be made I guess we are going to
have to hear from Mr. Katzenbach.

MR, MARONEY: I think it is in support of
this claim of privilege, but 1 think that an additional
claim of privilege could be made by the Attorney General,
and I would request that the Court not require an answer
without authorization from the Department.

THE COURT: Well, I do not want to hold up.
Perhaps you could call Mr. Katzenbach at lunchtime and find
out whether--the simple thing would be whether he would
authorize you to make a claim on behalf of the FBI, but
if you make it on behalf of the CIA, I ﬁean, if you make
it on bechalf of the United States, as you accurately stated.

MR, MARONEY: Yes, sir.

THE COURT: In support of the claim of
privilege, asserted by the head of the CIA, the Court will
sustain it.

MR, MARONEY: Yes.

THE COURT: Or you make it on two bases,

MR, MARONEY: We do. We do make it under
this claim of privilege that is on file with the Court, Your
Homor, and I think it is supportable under the claim

already made concerning his activities.
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THE COURT: Or because it might disclose

N

some of his activities as an agent of the CIA obviously.

MR, RASKAUSKAS: Would Your Honér listen to
argument on this point?

THE COURT:  Certainly.

MR. RASKAUSKAS: Your Honor, U.S. vs. Reynolds
holds that the héad of an executivé branch of the government
after personal review must formally lodge the complaint.
Now, I hardly know whether the head of the CIA anticipated
this question regarding the FBI, and 1 think we are entitled
to some substantial justification by counsel here as to on
what basis the CIA claims the privilege on conferences that
this man had with‘the FBI.

I think we are entitled to an answer.

THE COURT: Well, it is my understanding
that the claim of privilege does not mean that the head of
the agency must know every possible.question which may be
asked. You state the general grounds of privilege, and
the Coﬁrt must fule on the point raised by counsel as to
whether they seem sound.

We have the general counsel of the CIA here,
I think, and since this objéction was made by someone from
the Department of Justice, it seems that the duty of the

courts would be served by asking Mr. Houston, General
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Counsel of the CIA, whether he has authorized or whether
“he approves the making of this objection in support of the
privilege of the Uniied States claimed by the head of the

CiA,

MR, HOUSTON: The answer to that question is
yes, sir,

MR, RASKAUSKAS: Your Honor, may I make this
inquiry? These gentlemen did not know what this witness'
answer was going to be before he made it.

It required two conferences off the stand,
and I think it gets us into the area of patent absurdity,
and I said to the Court earlier that we are interested in
national security and we are not going to be presumptuous
about the claim of privilege because I firmly believe that
the Executive Department has a privilege where State secrets
are involved.

This is the law, and we affirm it; buﬁ in
this particular situation I think we are entitled to have
this claim asserted by the Difector of the Federal Bureau
of Investigation or by the Attorney General of the United
States and not by the particular counsel that happened to
be in court at this hearing.

THE COURT: In effect, let me say two things:

In the first place the two conferences are made necessary
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because at the end of the long discussion the Court
attempted to rephrase the question that had been asked by
the plaintiff and apparently rephrased it with just enough
difference to produce a different answer.

I think that has been clarified. Now, the
objection, as I understand it, is now made, you say not by
Justice counsel, the particular counsel that happened to be
here. The United States Attorney is here, and the Court
looks upon the United States Attorney to take the
responsibility for speaking for the Government in cases in
this Court.

1f he allows, and very appropriately, we are
happy to have someone from the Washington office of the
Department of Justice here, if he makes an objection with
which Mr. Kenney does not agree and which Mr. Kenney
cannot associate himself I expect Mr. Kenney to say so.

He speaks for the United States. In this
case we are fortunate in having the general counsel of the
Agency that asserted the privilege on behalf of the‘United
States. He has stated that on behalf of the United States.
He has stated that on behalf of the United States in
support of the privilege of the United States which has
been asserted by the head of the Agency of which he is

general counsel, he feels that this question should be
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objected to on the grounds of privilege.

For that ground and with the understanding
that Mr, Kenney associates himself with it--you do, Mr.
Kenney? | |

MR. KENNEY: 1 do indeed, Your Honor.

THE COURT: On those grounds the Court will
sustain the objection.

MR . RASKAUSKAS:* Very well, Your Honor.

THE COURT: And you have your clear appealable
ruling?

MR, RASKAUSKAS: Yes, Your Honor.

BY MR. RASKAUSKAS:

Q Prior to the meeting of the Board of the

Legion of Estonian Liberation on November 9, 1963 did you

(participate in a series of conferences concerning Eerik

Heine with representatives of the Central Intelligence

. Agency?

MR, MARONEY: No objection.

THE COURT: What is the date?

MR . RASKAUSKAS: Prior to November 9, 1963.
THE COURT: All right.
THE WITNESS: Yes.

BY MR. RASKAUSKAS:

Q When was the first such conference?

MR, MARONEY: Can we have a moment, Your Honox?
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THE COURT: Yes.

_ MR. MARONEY: The Government objects, Your

RS

Honor .
TBE COURT: Why is the date important if you
have the facts?

MR, RASKAUSKAS: The date is important

because we would like to know with whom he had the conference,

when, when he was first supplied such information.

THE COURT: Let the Government make a list
of what you want. When, with whom--go ahead--so we can
see what they will agree to and what they will object to.

When and with whom? Are those the two things

you want?

MR, RASKAUSKAS: Your Honor, there are a
series of questions which we would like to ask on that
subject.

THE COURT: Y&u had better take them one at
a time. Take them one at a time then.

MR . RASKAUSKAS: Does Your Honor ask this
question of me for the purpose of getting what our_line of
reasoning is?

THE COURT: Yes, I want to get your line of
reasoning so that they can decide where they want to draw

the line.
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MR, RASKAUSKAS: All right.
THE COURT: In the beginning, at the middle,

or at the end.

/
. MR, RASKAUSKAS:dell, we would ask then when

was the first conference held, "how many participants were

there,@who initiated the conference, did they come to him,

did he go to them, what was discussed,’@xat facts were

gstated about Eerik Heine,(%xat the discussion was, was he

then given an opportunity to become an informer for the

CIA or a casual contact or what his relacionship was.

All of this we would like to develop, and we
felt the sequential way was to start with the first
. conference, which would be the most appropriate way.

MR, MARONEY: To each one of those indicated

~— e S

questions, Your Honor, the Government would interpose an

— —

pbjection on the basis of Admiral Raborn's statement with

[respect to secrecy.

MR ., RASKAUSKAS: All right. To make the

record a@ndantly clear, the next question we would like to

ask is, the position of the person who made any statements

— e - A7) - .
that were made to hip-about Eerik Heine,(r)thgguthority of

. that person, and the precise statements that were made.

THE COURT: You mean were made to the witness

before the meeting of November 3rd?

MR. RASKAUSKAS: Yes, at the first--
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THE COURT: You want to know who authorized
him to make the statements which he made at the November--

MR, RASKAUSKAS: Exactly what information
was supplied to him. Those are the questions.

THE COURT: All right.

MR, MARONEY: We object to all the questions,

Your Honor. —

MR. RASKAUSKAS: Any other further questions
then would be an imposition upon the Court, and we

therefore would not ask them,

TBE COURT: All right. Let me get again.

My, Houston, you are asserting the privilege?

MR. HOUSTON: Yes.,
THE COURT: O0f the United States on the

PN

assertion made by the head of your Agency?
MR, HOUSTON: That is correct, Your Honor.

THE COURT: Mr. Kenney, are you associating

yourself with this?

MR, KENNEY: Ygs, sir,

THE COURT: I will sustain the objection. I

think I am required to do so as I understand the rulingéwof
Reynolds and the other cases.

MR, RASKAUSKAS: Yes, sir.

Well, out of an abundance of caution I would

like to put on the record the statement that the plaintiff
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at this time elects to terminate the deposition of the

defendantbecause the claim of privilege precludes inquiry

—— - e r— e v a——— e s

into any matters which we éénéider relevént at this time.
— _ ,

"THE COURT: All right.

MRO RASKAUSKAS: Thank you.

MR, CONNOLLY: Now, may the witness be
excused, Your Honor.

THE COURT: Do you wish to ask him any
questions?

MR. CONNOLLY: No questions.

THE COURT: Well, I guess there is nothing
more we can do in this part of the day.

MR, CONNOLLY: I think I would like to ask
this question.

THE CLERK: Wait a minute, Mr. Raus.

MR, CONNOLLY: Maybe the United States would
object.

CROSS-EXAMINATION
BY MR. CONNOLLY:
Q Have you read the three affidavits filed by
Richard Helms and filed by us in your behalf in this case?
A Yes.
MR. RASKAUSKAS: I object to that.
THE COURT: On what grounds? There can't

be any objection whether he read them, can there?
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MR . RASKAUSKAS: Mr. Stanford will answer
that, Your Honor.

THE COURT: All right.

MR, STANFORD: Your Honor, the statements of
Mr. Helms are not subject to cross-examination. If Mr.
Raus affirms those statements here his affirmation is not
subject to cross-examination.

This is patently clear because Mr, Raskauskas
has just addressed to him all of the contents of the
essential paragraphs of those three affidavits, and the
privilege has been claimed.

Therefore, we do not think it is proper for
the defendant in this case to try to get mileage out of a
mere affirmation of an affidavit which has been filed.

THE COURT: I understand. I think you are
objecting to the next question and not to this one.

The question is has he read them, and counsel
as a matter of personal privilege might want that one with
respect to having done something without their client's
knowledge. .

MR, RASKAUSKAS: Your Honor, if he gives an
answer to this next question we respectfully then demand
to have a full cross-examination in view of his answer.

THE COURT: You do not mean the immediate

one, the one that follows?

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




Approved elease 2005/01/27 : CIA-RDP75-007&000100100001-2 87

MR. RASKAUSKAS: The self-serving answer that
is coming, Your Honor, and we think we have a right to that.
THE COURT: I understand. He is going to

say he read it. The question is, is it truel That is

——— e

going to be that question.
o MR, CONNOLLY: May we have an answer to the
pending question? 1 think his answer is yes. 1s it?
.THE COURT: 1 think he said he read them.
Now, that is that.
T .
- BY MR, CONNOLLY:
<ﬁ-’*ﬂ-_“-Q © Now, do not answer the question, Mr. Raus,
until everybody along the line of tables here haé‘a chance
to interpose an objection, if they care to do so.
THE COURT: Yes.
BY MR. CONNOLLY: ~

\

A
///r Q Tell the Court whether or not the statements h

o~

13

. . /
, of fact therein contained are true or not true, to the besi///
4

\\\\\jflyour knowledge? . )
THE COURT: Hold up. Do not answer.

MR . RASKAUSKAS: Now, I would ask Your Honor
to rule on this question irrespective of what his answer is,
yes or no, that we will have a right to full and completev
cross-examination of every possible inference that can be
drawn from the answer that he is about to give, if he is

permitted to answer this questionm.
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THE COURT: Does the Government object?

MR, MARONEY: Well, of course, if Your Honor
were to rule that there would be full cross-examination then

. the Government would object because we would have to
continue to interpose the objections previously made.

THE COURT: Well, he has answered part of it
at the request of the Court, mot the full one, and if you
repeat your objection, you want me to make my ruling in
advance before you make your objection.

1f you make your objection I will sustain it,
and since I gather you are making the objection--

MR, MARONEY: We have no objection to his
answering.

‘ THE COURT: This one question but with the
understanding that if he is allowed to bring that into che
case as affirming the truth, in view of the fact that you
have already said, I thought I had asked him very'ﬁuch the
same question without objection, I asked him a part of it
before, but if it is a question of opening up--you object
to opening up cross-examination?

MR. MARONEY: Yes, sir.

THE COURT: Well, it seems to me then that

‘ the case has to rest on the claim of privilege and not on

his affidavit that it is true. It seems to me there are--
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MR. CONNOLLY: I think I can resolve this,
Your Honor.

THE COURT: It may be a thinnerlquestion.

It may be a thinner question if he would, if the CIA claims
privilege and says £hey told him to do these things.

Now, he has alleged that he did the same things,
he alleged through his counsel in his answers exactly or
substantially the same things that the CIA have put in
their affidavits. He has not sworn to it, but it has been
signed by his cpunsel; so that these representations have
been made on his behalf.

| I do not think there is any such charm to an
oath of his saying so that adds very much to it one way ovr
the other.

MR, CONNOLLY: What I want to say, Your Homnor,
I do not think that the answer to this question is mnecessary
in support of my motion, I asked the question however
merely to prevent any adverse inference from it being drawn
from the failure to answer the question.

THE COURT: All right.

MR. CONNOLLY: So I do not insist on an
answer providing no adverse inference is drawn therefrom.

THE COURT: No, I understand. You have

asked the question, and the Government has stated they will

object if the Court will allow further cross-examination.
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1 think it would probably be unfair to alloz}?o answer the
question under oath and get any additional advantage which
the oath might furnish, which frankly does not seem to me
. very great, in view of the allegations in the affidavics
which have been filed; but I think it would be unfair to
allow him to have the additional advantage of a statement
of that sort without giving the other side the benefit of
cross~examination.
So I will sustain the objection. As 1
understand it, the Government is claiming the priyilege if

the Court is going to allow full cross-examination.

MR, MARONEY: Yes.

. THE COURT: All right, o

MR, MARONEY: 1 guess the witness may now be
excused.

THE COURT: Yes.

THE CLERK: Stand down.

(Witness excused.)

THE COURT: Now, gentlemen we have just a

few minutes before the luncheon recess. Do you wish to

argue the mocion for summary judgment today or do you wish
to argue the motion for summary judgment at some later

time, and is the record closed on what is going to be before
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the Court on the motion for summary judgment or does either
side intend to put anything else in? |
MR; RASKAUSKAS: Your Honor, in view of the
. supplemental memorandum that has been filed today and the
formal claim of privilege I think it would be appropriate
if we continued this matter for a reasonable period of time.

THE COURT: All right., Now, how long would
you want? I am just thinking of the schedule. As a
practical matter, unless it is heard next month it probably
cannot be‘heard until August. It is not going to bé
practicable to hear and decide the case by reason of the
fact that 1 am caking the earliest vacation this year, I
will be the firsf of our Judges to go off and the first to
come back, and other tax dockets, éther cases that have been
set, and one thing and another will make it impractical to
hear this between, say, mid-May and the first of'August.

We could do it iﬁ late May if you need time.
We can work it out somehow.

MR. RASKAUSKAS: Your Honor, I think two
weeks would be sufficient, 1 would like to state to the
Court that we would like~- |

THBE COURT: Get my book, so I can see my
. schedule.

MR. RASKAUSKAS: We condidered thiscopportunity

this morning to attempt to take the deposition before the
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Court as an accomodation from Your Honor in saving all the
counsel a substantial amount of time running back and forth
between Washington and Baltimore. Mr. Stanford and I both
appreciate that.

THE COURT: Well, as I said before, I
appreciate the attitude you have taken toward the Court
throughout in calling up about the possible appearances,
and so forth. — -

Let me say this,‘that I have had the corps of
photographers in my chambers and have told them the rules
which apply about photographs, that is, that no photographs
can be taken in the courtroom, and no photographs can be
taken of any party in this federal building without his
consent; that if the parties wish to consent that the Court
will indicate a place, and the Marshal will take them to
a place where photographs can be taken with the consent of
the parties. After they get on the street, the streets
are free, to the photographers and anybody else.

The photographers have all under stood it, and
1 understand that some people, some of the parties or
lawyers or someone have indicated that they have no objection
to photographs being taken. I wanted to say that so that
everybody might know what the Court had indicated.

Well, two weeks would carry it to Thursday

the twelfth. 1 think we could have it sometime between
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Thursday the 12th and Tuesday the 17th. L thought everybody
would like to know while you are here,-
Off the record.
‘ (Discussion off the record.)

THE COURT: Counsel can have aﬁy choice
between two poSsible dates, Thursday, May 12th, and Tuesday,
May 17th, I can give you either date.

MR, CONNOLLY: I would prefer the 12th, Your
Honor.

MR, STANFORD: I do not prefer either, Your
Honor. My disagreement is just because of my schedule,
Your Honor. I do have something on that day.

MR, CONNOLLY: Your Honor, there are eight
1aWyers in a long case, and we have had depositions
scheduled now for six weeks, and we have finally agreed on
the week of May 1l6th.

THE COURT: The whole time?

MR, CONNOLLY: The whole week, yes, sir, in
New York. The next three weeks are really back breaking
weeks. |

MR. PRETTYMAN: I will be out entirely during

May, sir, but Mr. Connolly can be here sometime.
‘ ' THE COURT: How about the 13th?
MR . CONNOLLY: The 13th would be wonderful.

MR, STANFORD: The 13th is fine.
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THE COURT: How long will you be because

that is our shori cause day, and we have érraignments, and

I think we have thirty some tomorrow,-and they have got to
‘ be divided between the Judges, and short criminal matters

of one sort and anoiher.

| MR. CONNCLLY: I tried to make my pleading

which I filed this morning, or my memorandum to be concise,

and I think I have said just about everything 1 can say on

it. There are not too many cases on this subject.

THE COURT: You think an hour a side will

cover it?
MR CONNOLLY: Yes. That would be all right.
' MR, STANFORD: I think that might be a little |
bit low.
THE COURT: A-half day?
MR, STANFORD: I think a-half day would be
all right.

MR . CONNOLLY: I shall not take more than an
hour, Your Honor,

THE COURT: Well, would it be convenient to

have it in the afternoon?
MR, STANFORD:  Yes, sir.
MR. CONNOLLY: Yes, sir.

THE COURT': Two o'clock?
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MR. STANFORD: Yes, sir.

MR, COMNNOLLY: Yes, sir.

MR, RASKAUSKAS: Yes, sir.

THE COURT: I think we can then run as long
as necessary.

MR, STANFORD: Thank you, Ybur Honor.

MR. RASKAUSKAS: Thank you, sir.

MR, CONNOLLY: Thank you, sir,

(Theréupon; the hearing was concluded at 1:01
o'clock p.m..

Certified to be a true and correct transcripc

of the proceedings in the above case.

%\M@L T (Dnoss.

Official Reporter
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IN THE UNITED STATES DISTRICT COURT
~ FOR THE DISTRICT OF MARYLAND

EERIK HEINE, )
Plaintiff,)

v. ' y Civil Action No. 15952
JURI RAUS, - )
Defendant.)

SUPPLEMENTAL MEMORANDUM OF THE DEFENDANT
IN SUPPORT OF HIS MOTION FOR SUMMARY JUDGMENT

By virtue of the number of charges and emotional appeals put
forth by the plaintiff in Court papers and in the press, defendant wishes
to restate his legal position upon the pending motioﬂ.in the simplest
and most concise terms.

First, in three consecutive affidavits, Richard Helms, Deputy
Direétor of Central Intelligence, has sworn that on the occasions speci~
fied in paragraphs 5, 6 and Z of the Complaint, when the defendant spoke
of the plaintiff, he was acting in the scope and course of his employment
by the Agency on behalf of the United States.

Second, the affidavits state that Raus was employed on those
occasions. specified in paragraphs 5, 6 and 7 of the Complaint to carry
out a specific assignment on behalf of the Agency; that he was furnished
information by-the Agency to carry out his assignment, and that he was
instructed by the Agency to disseminate that information. The third
affidavit states in categorical terms that the defendant "was instructed
to warn members of Estonian emigre groups that Eerik Heiné was a dispatched
Soviet intelligence operative, a KGBragent."

Accordingly, it is clearly established that Raus was acting as

a subordinate govermment employee in the discharge of orders lawful on
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their face. Under such circumstances he possesses absolute immunity from
the liability asserted against him. The principle is well éstablished.

8 WIGMORE ON EVIDENCE (McNaughton rev. 1961) §2368 states: '"A subordinate
or ministerial official —-vi.e;, one who acts under the orders of a superior
official -- is absolutely exempt from liability if the harm done by him is
done solely in implicit obedience to an order lawful on its face." Where
judgment and discretion may be involved on the part of an officiai, a de-
famatory utterance is still absolutely privileged if made within the "outer
perimeter” of the employee's duties. This is clearly the rule laid down in

Barr v. Mateo, 360 U.S. 564 (1959) and Howard v. Lyonms, 360 -U.S. 593 (1959)
1/

and followed in a number of cases decided by the various Circuits.
Since Raus was acting under specific instructions, the question of
whether the Agency was itself acting within the scope and functions entrusted
to it by law becomes immaterial.
However, the second and third affidavits of the Deputy Director
clearly establish that the Aéency's iﬁstructions to Raus were within the

2/
scope of the functions entrusted to it by law. Title 50, §§ 403(d)(3) and

1/ The citations to which are set forth in pages 3 and 4 of defendant's
prior memorandum. ‘ '

2/ §403(d) states:’

"For the purpose of coordinating the intelligence activities
of the several Government departments and agencies in the interest
of national security, it shall be the duty of the Agency, under the
direction of the National Security Council --"

% % %

(3) "to correlate and evaluate intelligence relating to
the national security, and provide for the appropriate dissemination
of such intelligence within the Government using where appropriate
existing agencies and facilities: Provided, That the Agency shall
have no police, subpena, law-enforcement powers, or internal-security
functions: Provided further, That the departments and other agencies
of the Government shall continue to collect, evaluate, correlate, and
disseminate departmental intelligence: And provided further, That the
Director of Central Intelligence shall be responsible for protecting
intelligence sources and methods from unauthorized disclosure;" -
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403g—vest authority in the Director of Central Intelligence to protect the
integrity of the Agency's foreign intelligence sources and methods of what-
ever nature and wherever found. The affidavits of the Deputy Director estab-
lish that foreign intelligence sources existed within or were developed
through Estonian emigre groups. Accordingly, there cén be no dispute con-
cerning the fact that the Agency's undertaking with respect to these matters
was within the "outer perimeter' of its statutory authority.

Concerning, therefore, the question of absolute privilege of the
defendant, the matter has been summarized by the Supreme Court in Garrison v.
Louisiana, 379 U.S. 64 (1964), "Fedefal officials enjoy an absolute privilege
for defamatory publication within the scope of official duty, regardless of
the existence of malice in the sense of ill-will,"

The foregoing matters are quite distincf and apart from the question
of the government's claim of an evidentiary privilege to protect state secrets
in the form of foreign intelligence sources and methods. This is a privilege
which does not essentially concern the defendant, except as the defendant
points to the govermment's claim of privilege in this regard to satisfy the
Court that no further information will be ava%lable to the plaintiff from
government sources upon which he might dispute the defendant's evidence of

Agency employment and direction.

3/ §403g provides:

"In the interests of the security of the foreign intelligence
activities of the United States and in order further to implement the
proviso of section 403(d)(3) of this Title that the Director of Central
Intelligence shall be responsible for protecting intelligence sources
and methods from unauthorized- disclosure, the Agency shall be exempted

- from the provisions of section 654 of Title 5, and the provisions of any
other law which require the publication or disclosure of the organiza-
tion, functions, names, official titles, salaries, or numbers of person-
nel employed by the Agency: Provided, That in furtherance of this
section, the Director of the Bureau of Budget shall make no reports
to the Congress in connection with the Agency under section 947(b)

of Title 5. :
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The existence of such a privilege on behalf of the government
"has never been doubted," as part of the common law of evidence.él The cases
are collected in 8 WIGMORE, supra, at pp. 794-795. Thévprivilege, of céurse,
cannot be gainsaid where it is expressly declared by statute. See 8 WIGMORE,
supra, §799. 50 U.S.C. §403g provides that "the Agency shall be exempted
from . . . the provisions of any other law which require publication or‘
disclosure of the organization, functions, names, official titles, salaries,
or numbers of personnel émployed by the Agency.”

As a consequence, defen&ant's affidavits clearly establish the
facts necessary to support his immunity from liability in this suit, and
as long as the Agency claims an evidentiary privilege to protect United
States intelligence information, the plaintiff is denied access to any other
information within the control of the government. This is not a strange
result, despite the plaintiff's outcry that the procedure is unfair.. All
privileges, whether recognized by the common law,set forth in stétdfes or
found in the Constitution, have recognized that their very existence may
well deprive an adversary of his means of proof énd thereby impair to that
extent the judicial search for truth, but it is thought thét society is
better served by recognizing the privilege than by a disclosure of the facts

which might be developed except for the privilege., The Lord Chancellor,

Viscount Simon, puts the matter extremely well in Duncan v. Cammell, Laird

and Co., [1942] A.C. 624, 643: "After al}, the public interest is also the
ipterést of every subject of the realm, and while, in these exceptional cases,
the private citizen may seem to be denied what is to his immediate advantage,
he, like the rest of us, wouid sﬁffer if the needs of protecting the interests

of the country as a whole were not ranked as a prior obligation.”

4/ See Rule 33, Uniform Rules of Evidence and Rule 227 of the Model Code
of Evidence.

-4~ .
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Any rule which would impose liability on the defendant in this
case would expose every agent of the Central Intelligence Agency throughout
the world to the peril of an adverse judgment in a law suit against him,
no matter how ill-founded, simply because the agent is prevented by the
nature of his job from defending himself by setting forth the complete

intelligence concerning the claimant.

Respectfully submitted,

4 (PAUL R. CONNSLLY

Paul R. Connolly

5411 Albemarle Street
Westmoreland Hills
Washington, D. C. OL 2-5851

1

E. Barrett Prettyman, Jr.’
3708 Bradley Lane
Chevy Chase 15, Maryland OL 6-7289

Attorneys for Defendant

OF COUNSEL:

Hogan & Hartson
815 Connecticut Avenue
Washington, D. C. 20006

-5-
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CERTIFICATE OF SERVICE

A copy of the foregoing SUPPLEMENTAL MEMORANDUM OF THL DEFENDANT
IN SUPPORT OF ﬁIS MOTION FOR SUMMARY JUDGMENT was hand delivered this 28th
day of April 1966, to Ernest C. Raskauskas, Esquire, 910-17th Street, N. W.,
Washington, D. C., and Robert J. Stanford, Esquire, 1730 M Street, N. W.,

Washington, D. C., Attorneys for Plaintiff.

| PAUL R CONNSLLY

1\

Paul R. Connolly
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE,
Plaintiff,

Civil Action No. 15952

JURI RAUS,

Defendant.

CLAIM OF PRIVILEGE BY THE
CENTRAL INTELLIGENCE AGENCY

The plaintiff has filed suit against the defendax;t for slander in
connection with statements ma de by the defendant on occasions specified
in paragraphs five, six and seven of the Complaint. As is shown by
affidavits previously filed in this case by the Deputy Director of Central
ﬁtelligence, the defendant on those occasions was acting as an employee
of the Central Intelligence Agency and made the statements in question
pursuant to instructions from this Agency.

The plaintiff has r;aqueated taking testimony from the defendant, and
interrogation in that regard of the defendant is scheduled in this Court
on April 28, 1966. 4

The information respecting the employment by this Agency of Juri
Raus previously furnished to the Court was released by the Agency in

light of all the circumstances then existing. However, after a personal

—

review and consideration of the facts concerning this Agency's employment
of Juri Raus, I have deterrnined that, when he appears in Court on
April 28, 1966 for the purpose of giving testimony in this case, he must

respectfully decline to answer queations which woul_& elicit information

\
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that relates to intelligence sources and methods and which I bave
prohibited from disclosure i)ureuant to the provisions of
50 U.S. C. 403g.

The United States, through its attorney, has objected and still
objects to the disclosure of any information relating to Mr. Raua' "

employment by this Agency that Mr. Raus has been instructed not to

. disclose. Disclosure of such information would be contrary to the

inferesta of the United States in protecting the security of its foreign
intelligence activities.

* I am instructing Mr. Lawrence R. Houston, General Counsel
of the Central Intelligence Agency, to appear personally in Court
on behalf of the Agency on April 28, 1966 to assist in protecting
info,rrhation relating to intelligence sources and methods. Mr. Houston,
will, of course, be accompanied at the hearing'by attorneys for the
Uaited States who will assert the Government's claim of privilege wifh
respect to the matters referred to abéve.

For the reasons stated above and for the purpose of effectuating

the duties imposed on the Central Intelligence Agency by
Section 403(d) of Title 50, United States Code, I consider that
the compulsory disclosure of further information relating to
intelligence sources and methods would be contrary to the security

interests of the United States. Accordingly, pursuant to the

2

N
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authority vested in me as Director of Central Intelligence, I formally
assert the privileged status of such information and must respectiully

decline to permit ita disclosure.

April: 27,1966 WM

W. F. RABORN

\
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* ForD, SEKEENS & RASKAUSKAS

ATTORNEYS AND COUNSELLORS AT LAW DISTRICT OF COLUMBIA BAR
910 SEVENTEENTH STREET, N. W. CHARLES N.FORD
EDWARD J. SKEENS
WASHINGTON, D. C. 20006 ERNEST C. RASKAUSKAS

MARYLAND BAR
EDWARD J. SKEENS
ERNEST C. RASKAUSKAS

PHONE 296-4272

VIRGINIA BAR

CHARLES N. FORD
EDWARD J. SKEENS

April 26, 1966

Office of the Clerk

United States District Court
Post Office Building
Baltimore, Maryland 21202

Attention: Mr. Wilfred W. Butschky

Re: Eerik Heine v. Juri Raus
No. 15952, Civil Docket

Dear Sir:

Kindly file on behalf of plaintiff the enclosed
Supplemental Memorandum of Points and Authorities In
Opposition to Defendant's Motion for Summary Judgment.

Yours very truly,

Ernest C. Raskauskas

ECR/€hr

Enclosures/mentioned

cecs Paul R. Connolly, Esquire
E. Barrett Prettyman, Jr., Esguire
Robert J. Stanford, Esquire
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Motion for Summary Judgment on the ground that there remain mate-

— o
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE | .' H
Plaintiff :

vs. : Civil Action No. 15952
JURI RAUS s
A Defendant =‘

: SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
S s s ot oo 2 TIVL S ON FOR SUMMARY JUDGMENT

Comes now the plaintiff by and through his counsel of record,

Ernest C. Raskauskas and Robert J. Stanford, and respectfully

noves this Court to enter an Order forthwith denying Defendant's

rial facts which are actually and in good faith controverted,

and upon the further ground that the first, second and third

=< e

Affidavits filed by Richard Helms, Deputy Director of Central
intelligence, in support of Defendant's Motion for Summary Judg-

ment, do not meet the testimonial requirements of Rule 56(e), and

Eo; reasons in support of this Motion plaintiff urges as follows:
1. The Memorandum and Points and Authorities filed by
plaintiff herein on February 23, 1966, in opposition to Defendant's

Mﬁtioh for Summary Judgment is incorporated herein by reference
and reurged upon the Court,

2. The first, second and third Affidavits of Richard Helms,
Deputy Director of Central Intelligence, filed in sugport of

Defendant's Motion for Summary Judgment, do not meet the testi-

onial requirements of affidavits under Rule 56(e), and said
Affidavits are supposititious, conc{gsoryl and said Affidavits
usurp the function of the Court and j;;;'and resolve éhe ultimate
fact as to whether or ndt defendant was acting within the course

and scope of his employment as a Government official when he

islandered the Plaintiff. Moreover, in the second Affidavit

- Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2
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|lana therefo:e said Affidavits must be stricken under the rule

party opposing the motion.”
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executed by Richard Helms on April 1, 1966, he directs defendant

to make no further disclosures concerning his employment by the
Agency or relating to this case, and he reaches the judgment on
Eehalf of the Agency that it would be contrary to the security
interest of the United States for any further information pertain-
ing to the use and employment of the‘defendant by the Agency in
conneciion with the plaintiff to be disclosed. Accordingly, the
Affidavits o? Richard Helms cannot be considered since neither

he nor the Affidavits are susceptible of cross-examination or any

discovery whétsoever, by his own statement in the second Affidavit)

enunciated in Banco de Espana v. Federal Reserve Bank of New York

((CCA .24, 1940) 114 F2d 438, 445.
3. In his Motion for Summary Judgment, defendant has the
burden of conclusively showing that there are no triable issues

of fact, and under the authority of the United States v. Diebold

(1962) 369 US 654, 655 82 SCt 993, 8 L ed 2d 176, the Court is
under a duty to give defendant's papers the most careful scrutiny
and to indulgently regard those filed by the plaintiff. In the
cited case, tﬁe Supreme Court held that "on summary judgment the
inferences to be drawn from the underlying facts contained in

such materials must be viewed in the light most favorable to the

4. Plaintiff contends that the defense of nofficial immunity?
like any other défense, must not only be pleaded but also must be
proven. Under Barr v. Matteo, 360 US 564, 3 Led 2d 1434, 79ScCt
1335, certain, at least general, standards have been established
as qualifications for this defense.

a) Status as Federal Officer. Defendant must e;tablish that
he was acting as a federal officer. It must be remembered that in
Barr, the defendant was the Acting Director of the Office of Rent
Stabilization. In the insfant case, from the pleadings and

-2
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£fidavits filed on behalf of defendant, there is more evidence

crom him that he was a "casual contact," a "contract worker®" or
bn "informer® for the C.I.A., rather than an officer of said
Agency. In his memorandum filed on January 18, 1865, he asserts
that “He possesses no financial resources other than his job."
In his affidavit filed the same day, he states under oath that
his exclusive income is as an employee of the Bureau of Public

Roads of the pepartment of Commerce in Washington, D.C., at an

nnual gross salary of $10,605, and as a Captain in the United
tates Army Reserve with pay of approximately $1,000 per year.
‘Furthermore, in the seccond affidavit filed by Mr. Helms on April 1,
1966, he states that the C.I.A. has employed Raus "from time to
time-~concurrently with his duties on behalf of the Bureau of
Public Roads--to carry out specific assignments on behalf of the

Agency." Therefore, testing the status of Raus under the very

|llike, none of which individuals are dignified or characterized as

papers which he has filed, there is a material and substantial
Jquestion presented as to his status as a federal officer. The
Court is requested to take judicial notice of the fact that num-
erous governmental agencies 'use paid and unpaid informers, such
as»those)used by Internal Revenue Service, Customs, in narcotics

prosecutions, by the F.B.I., in deportation proceedings and the

"Fedefal Officers or Employees" by virtue of their employment
with certain Federal agencies. In addition, the Court is requeste
to take judicial notice §£ the fact that'many ?ederal agencies
have contract Qorkers for such varied functions as custodial and
cleaning contracts to the making of surveys and special studies.
None of these individuals are classified as Federal officers or
Employees. In conclusion on this point, plaintiff contends that
the available evidence on the status of the defendant as a‘C.I.A.
employee preponderates against him for such a finding, and that
furtheridiscovéry by deposition scheduled of the defendant, will

-3
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~onclusively show that he was not an emplovee within Barr v. Mateo,

b) Scope of employment and statutory authority. Assuming

for purposes of argument that defendant was a federal employee with

the. C.I.A., and assuming further that he was instructed to slander
the plaintiff, nevertheless, defendant's action can be made the
hasis of a suit against him, if such action is beyond the statutory
uthority of the Agency, even though within the scope of defend-
;nt's authority. And further, defendant's actions, if otherwise

Eustified must not be exercised in a manner that is constitution-

1lly void. Dugan v. Rank 83 SCt 999, 372 U.S. 609, 10 LEd 2d 15.

In thi;{case, defendant Raus stated on each of the three occca-
ions complained of,‘that he was uttering the slanderous remarks
n the basis of information obtained By-himifrom the F.B.I., as
videnced by‘the affidavit of August Kuklane, heretofore filed on
ebruary 23, 1966, By.what'statutory authority does the defendant
or the C.I.A. attribute the statements of the defendant to the
F.B.I. They can -- by none. fShortly after the first public
accusation by Raus against Heine on November 9, 1963, when Raus
called Heine a KGB agent and stated thet the F.B.I. was the source

of the information, Heine's Canadian barrister wrote to the F.B.I.

and received a copy of the letter attached hereto as Exhibit'a,”
over the signature of J. Edgar Hoover, and dated December 18, 1963
assuring Heine's barrister that the "Bureau has not released any
information which could be the basis for the alleged charges
against him.* Hoover's letter then repudiates Raus' statement
that the F.B.I. was the source of the allegations, and the positio;
of the F.B.I. is clearly stated in a further letter which Raus
circulated in the Estonian community after April 6, 1964, wherein
a copy of a letter from J. Edgar Hoover to Raus of thé same date,
attached hereto as Exhibit "B,% and the authenticity of which has
not been established by plaintiff;.éhe'Director of the F.B.I.

stated the information contained in the f;les of the F.B.I. "is

v S
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|limpeccable reputation of the F.B.I. If Raus was a C.I.A. agent,

Erp
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available for official use only." Apparently this was not the
only correspondence between the defendant and the F.B.I., since
on May 10, 1963 (the month during which Raus signed the secrecy
agreement with the C.I.A,) the defendant received a letter and
circulated copies of:the same in the Estonian community, £from the
Directof of the F.B.I;, an unauthenticated copy of which is
attached hereto as Exhibit “C.

"_Accordingly,}ituis obvious that defendant was slandering a
herb‘of_the Estonian community, the plaintiff, and his only hope

of success was to trade‘on and use the high, long-established and

why was'it necessary'for’him to write letters of inquiry to the
F.B.I. in 2pril qf 1964% From whence the statutory authority of
thevdefendant or the C.I.A, to slander in the name of the F.B.I.?
The‘defendant has remained silent to this question. Furthermore,
tunder Title 50 U.S.C. A. §403(d)(3), it is specifically “"Provided,
That the Agency shall have no police, subpoena, law-enforcement
powers, or internal-security functions;" and the Federal Civil
Defense Act of 1950 limits "investigations of espionage, szbotage,
or subversive acts" exclusively to the F.B.I. 50 U.S.C. A.2263.
Thérefore, in conclusion on this peoint, plaintifé contends that
the available evidence on the statutory authofity cf the Agency
and the scope of defendant's legitimate authority preponderates
against the defendant as being a governmental official or employee
acting within the scope of his statutory aﬁthority, and that furthg
discovery by deposition scheduled of the defendant, will conclu-
sively show‘that he did not act within the outer parimeter of any

statute as required by Barr v. Matteo.

5. In the third Affidavit filed by Richard Helms, Deputy
v -

Director of Central Intelligence, on April 22, 1966, he carefully

states that *the defendant, in a series of conferences, was

-5
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furnished information by the Central Intelligence 2gency to the
)-ffect that Eerik Heine was a dispatched Soviet intelligence
operative, a KGB agent." (emphasis supplied) This Affidavit does

not state that plaintiff is or was a KCB agent, but states only

that defendant was furnished information “to the effect® that

jeine was a KGB agent. Rumors and suspicions would constitute
informaticn "to the effect." = Thereafter, the Affidavit states
khat *"defendant was instructed to warn members of Estonian emigre
groups that éer;k Heine ‘was abdispatched Soviet intelligence oper-
ative;.a KGB agent."” Therefore, these allegations were based on
rumors and suspicions, as borne out by a copy of the attached
lgtter from the defendént to one Meeme Malgi, a copy of which in
the Estonian original is‘attached hereto as Exhibit °D¥ together
with the English translation and the letter of transmittal from
said Malgi to counsel for the plaintiff.

The third Affidavit of Helms further details that the purpose
of the instruction to defendaﬂt Raus was "to protect the integrity
of the Agency's foreign intelligence sources existing within or
developed through such group.* However, on all of the occasions
complained of, the statements were made to groups and individuals

within the continental United States, and therefore within the

lexclusive jurisdiction of the Federal Bureau of Investigation.

And if Heine, who traveled throughout the United States in 1963
and 1964 (Heine deposition pp. 29-31) was and is a KGB agent, he
could_have been stopped at the Canadian border and not admitted

as an alien or Canadian citizen, or he could have been arrested
onée he crossed into the United States as alGE agent, the very
fact of which would rendered him in violation of multiple offenses
under the U.S. Codé. Why was not the F.B.I. requesteé to take
him into custody by the C.I.A. The inference from the facts is
irresistible -~- that there was not enocugh evidence even for an

indictment let alone a connection -~ and at least an indictment

-G
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would have given plaintiff an opportunity for vindication. There-
fore, these slanders against plaintiff were part of a deliberate
End calculated design to destroy without proof, and no agency has

ver been given such powers by statute in the history of the

United States, uhless it is ruled herein that the C.I1.A. has.

In addition, the third Affidavit of Richard Helms, as vague
and as ambiguous, as the first two, also continues to make ulti-
mate conclusipns which invade the province of the Court.

All of the Affidavits assert enigmatically but imperiously
the alleged purpose of the statements but no facts are given to
support the conclusion. A reading of Helms'third Affidavit does
not reveal whether the "statement of purpose" is the considered
opinion of the person who instructed Raus to make the slanderous
remarks; the gratuitous self-serving assessment of the affiant;
or the exculpatory utterance of the defendant Raus.

The third Affidavit of Helms is further deficient in its
statement in paragraph 2 that "the defendant was instructed to
%arn menbers of the Estonian emigre groups that Eerik Heine was
2 dispatched Soviet intelligence operative, a KGE agent." WQNEE?

not told the position or the authority of the person who instructed

Raus or, in fact, that such instruction’camekfrcm,the(ngﬁral Intel
{igepggWAQany. This gross cmission must be considered in the
light of thevfact that the Affidavit filed April 25, 1666, is the
third sworn statement of Richard Helms. We must infer f£rom this
fact alone that it was drawn with Machiavellian cleverness, mas-
sive cunning, and calculated expediency.

It must be concludgd, therefore, that if the Central Intelli-
gence Agency coculd have said that it instructed Juri Raus to utter
the slanderous remarks set out in paragraphs 5, 6, and 7 of the
Plaintiff's complaint, it would have specifically so stated. The

latest Affidavit goes down for the third time, drowning in its own

T

1
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duplicity, utterly failing to set forth essential facts upon which
the defendant's Motion can be considered.
6. In the Second Defense of both the original and amended
Answers filed by the defendant, he "admits having spoken to one
August Kuklane...on an occasion earlier than those specified in
Paragraphs 6 and 7 of the complaint.... However, he denies making
the statements attributed to him as specified in ﬁhose paragraphs,"
Plaintiff contends that this denial as contained in the Second
Pefense constitutes a justiciable issue and is certainly not in
faccord with the Affidavits filed by Richard Helms, who states
that defendant was authorized to make the statements which defend-
ant has denied making.

7. On the question of waiver of the defense of absolute
immunity, heretofore urged by plaintiff in his pleadings filed on

February 23, 1966, and March 31, 1966, plaintiff respectfully re~

urges upon the Court the points raised in said pleadings, and
further requests the Court, in the light of the three Affidavits
filed by the C.I.A., through Richard Helms, to consider what pos-
sible prejudice to national{security, what excuse or mitigating
clrcumstance other than the intrinsic and inordinate worship of
secrecy justified a delay of more than one year in asserting this
defense, which is still shrouded in secrecy and unproven. While
the Agency may be the arbiter of whether it will assert a given
defense through a defendant, it is within the province of the
Court to deterﬁine whether said defense was timely filed. As yet,
there has been no justification for the delay, except the claimed
lack of permission, which itself has not been explained or justi-~
fied. The exclusive and sole basis for delay asserted by defend-
ant is through the testimony of one of his defense counsel {pp.
66-71, Tr. Hearing of March 11, 1966) that in a discussion with an

attorney at the C.I.A., defendant's counsel were not given

-y
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permission to raise the defense of absolute immunity. No reason
or justification other thannsecrecy was asserted. Yet, in the
same hearing the same defense cocunsel admitted that there had been
no change in thé_secrecy law respecting the Central Intelligence,
but now the defendant is able to assert this defense and attempt

to buttress i1t with three successive Affidavits by the Deputy

Director of the Agency; The Court and the plaintiff are entitled
‘to a more substantial showing.

8. Secrecy is not a defense. It can neither be used as 2
sword against the plaintiff nor as a shield by the defendant.

Under U.S. v. Reynolds 345 US 1, 97 L ed 727, 73 8 Ct 528, 322 ALR

24 382, the claim of privilege against revealing secrets must be

herein in his Motion for a Protective Order, and the claim must be
formally lodged by the head of the Agency after his actual personal

consideration. Thereupon, it is for the Court to determine whethe!

the circumstances are appropriate for the claim of privilege, but
without requiring disclosure of the very matter sought to be pro-
tected. Therein lies the difficulty and Reynolds analogizes the
determination by the Court with the one invoking the privilege
against self-incrimination. However, as in self-incriminaticn the
defendant can either say everything or nothing, albout those
matters where secrecy is pleaded. The three successive Affidavits
of Mr. Helms, each giving a little more, give substance to the
rationale of Reynolds where Chief Jgstice Vinscn said “Judicial
control over evidence in a case cannot be abkdicated to'the caprice
of executive officers.”

In conclusion, while the government upon sufficient showing |
!

may be able to claim and sustain a privilege with respect to
secrecy,'and the Court may limit or preclude plaintiff's discoveary

on that account, none of this is of ahyibenefit to defendant,

s P

N
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because the plaintiff has made his allegations and is ready to

prove them, while the defendant has asserted nine separate
defenses, none of which he offers to prove, even the defense of
nofficial irmunity" which would spare him the onus of trying this
case on the merits.

Respectfully sukmitted,

T N
= x O ICLS

Ernest C. Raskauskas
1418 Ray Reoad
Hyattsville, Maryland
202 296-4272

T < . f‘ I
Pobert Se utan‘ord
10401 Grosvenor Place, Suite 1314

Rockville, Maryland
202 296-8870

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

Copies of the foregoing Supplemental Memorandum of Polints
and Authorities in Oppoultion to Defendant's Motion for Simmur

Judgment and annexed exhibits were mailed, postage prepaid, this
26th day of April, 1966, to Paul R. Connolly, Esquire, Hogan &
Hartson, 815 Connecticut Avenue, N.W., Washington, D.C. 20006
and E. Barrett Prettyman, Jr., Escquire, Hogan & Hartson, 8LS

f=p

Connecticut Avenue, N.W., Washington, D.C. 20006, attorneys for

defendant. /A/#’ﬂﬂ, pu——

A e S
. Brnest C. Raskauskas

Robert J. Stanford

-10-

“Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2

T



STAT Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2

Next 7 Page(s) In Document Exempt

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2



{ .
Approved . Reledse 2005/01/27 : CIAfRDP75-0(.R000100100001-?_ P —

‘fd m—
RT3
IN THE UNITED STATES DISTRICT COURT ;‘ 0 %
FOR THE DISTRICT OF MARYLAND / = —t
EERIK HEINE
vs. Civil No. 15962

JURI RAUS

TRANSCRIPT OF PROCEEDINGS

April 14, 1966

7

FRANCIS T. OWENS
Official Reporter
514 Post Office Building
BALTIMORE 2, MARYLAND

SAratoga 7-7126
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE

VS, : Civil No. 15952

JURI RAUS

s Gt wwme  amEe e Swpe GEax  am g  weee  Gene  Gmee

Baltimore, Maryland
Thursday, April 14, 1966

The above-entitled matter came on for hearing
before His Honor, Roszel C. Thomsen, Chief Judge, at ten

o'clock a.m.

APPEARANCES
For the Plaintif€:

MR, ERNEST C, RASKAUSKAS
MR. ROBERT J. STANFORD

For the Defendant:
MR. E, BARRETT PRETTYMAN, JR.

Also present representing the United States

Government, Mr, Thomas J. Kenney, United States Attorney;

Mr. kevin T. Maroney, Attorney, Department of Justice.

- e
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PROCEEDINGS

, THE COURT: Mr. Prettyman, suppose you tell
o |
me what are the matters that we have here for decision
today before I hear from the other side.
MR, PRETTYMAN: We have still pending, Your
Honor, our motion for summary judgment. That, of course,
has been countered by M. Raskauskas' motion to strike our
amended answer, which Ls also before you,
We filed a motion to f£ile an amended answer.
Your Honor granted it, and thay have now moved to strike it,
and you sald that you would consider that today.
' THE COURT:  All right,
M, PRETTYMAN: Then finalily we would like to
take up today in view of the shortness of time before the
)?6%\ .
date set for Mu, R§§kaa§kas deposition, our motion for a

protective order in regard to that deposition.

~ i

Now, Your Honor, before iatroducing the
representatives from the United States who are here, I might
say an introductory word in view of your commencs at the

PN o
last hearing in regard to the assertions wmade py private

. counsel for the defendant.
This ig an unusual case, of course, In the
normal case where the defendant s an employee of the

United States he requests the United States to represent him,
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and Covermment counsel speak for him from the outset. Here
trhe defendant could not do that because he was not even
allowed to show his Government conmections at the outset of
the case, as lndlcated by my testimony at the last hearing.

Consequently he had no choice but to employ
outside private counsel, We still represent ;he defendant,
of course; but ﬁpday one of the reasons for requesting this
heariné was so that we could have a stétement on behalf éf
the United States as to their interest in the matter and
the position of the United States.

Iﬁ the couftroom is Mr. Kenney, the United
States Attorney, whom you know, énd Mr. Kevin Maroney, who
ie chief of the Appeals Section of the Internal'Security'
Division of the Department of Justice, and with your
permission, Your Honox, 1 would like him to make a statement.

THE COURT: Is Mr. Raus here today?

MR, PRETTYMAN: No, sir, he is not.

THE COURT: Well, mayge we ought to hear from
the other side firét. Well, I_éuess the other side would
like to hear, theAplaintiff would like to heat tﬁe whole
thing that the defense has to say before answéring,

So Mr, Kenney, do you want to make a statement
of the Goﬁernment's position? |

MR, KENNEY: Yes, Your Homor.

1 would 1like to represent to the Court that
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Mr. Marvoney and I appear here today at the personal and
expressed direction of the Attorney General, and we are
authorized to xepfesent to the Court on behalf of the
United States that we believe that the facts that are set
forth in the affidavit are correct and true.

| The Attorney General does not desire to make
it affirmatively appear one way or the other that he or the
Department of Justice necessarily’approves-of what was done
here, but we believe that this man was an employee, and that
he made the statements that are set forth in the affidavit
that are in issue here in the furtherance of his duties.

THE COURT: You say he made the--

MR. KENNEY: The defendant.

THE COURT: You mean Mr. Raus?

MR, KENNEY: Yes.,

THE COURT: Made the statements referred to
in Mr. Helms'® affidavit?

MR, KENNEY: That is correct, Your‘Honor, as
part of his duties; and further that if he had requested
govermment counsel initially, if it had not been the uniﬂue
kind of case that it is, that in all probability the
goéernment counsel would be asserting here the defense of

absolute privilege as his private counsel are.

Mr, Maroney, is that a fair statement?
MR. MARONEY: Yes, sir.
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THE COURT: Is Mr. Maroney--how do you spell

MR, MARONEY: M~a-r-o-n-e-y.
THE COURT: And you are with the Department
of Justice?

MR, MARONEY: In the Department of Justice.

g

COURT: What is your full name, sir?

MR, MARONEY: Kevin T,

MR. PRETTYMAN: Your Honor, before the
plaintiff speaks perhaps it might be helpful if I summarized
the situation as I now see it, so he would have something
quite clearly to address himself to.

THE COURT: Well, let me just ask them one
thing, whether they agree that the points before the Court
or the matters to be decided are the defendant's motion for
sumary judgment, the plaintiff's motion to strike the
amended anéwer, and the defendant’s motion for a protective
order re the deposition?

I guess they wouid come up in the inverse
brder because the motion for the summary judgment would be
the last thing to be heard, and the Court is not going to
grant a summary judgment untii all preliminary matters have
been cleaned up, certainly, and if they are not cleaned up,

well, then, summary judgment could not be entered.
Is that your understanding of the situation?
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MR, RASKAUSKAS: Yes, Your Honor.

We expected in accordance with the tenor of
your letter concerning the hearing today that we would
first consider the motion to strike the order to amend the
answer. |

THE COURT: Yes, that is going to be done

first.

MR . RASKAUSKAS: And secondly, we would
considér the summary judgment motion and ascertain whether
the Court is going to deny the motion without prejudice, as
we discussed it in the last hearing, and fequirew the
defendant to file a new motion, or just how that summary
motion was to.be treated.

Now, we did not expect today that we would
argue the merits of the summary judgment ﬁotion,

Our understanding was that we would ascertain
the procedural posture of this motion, and finally, although
we just received the motion for a protective order by the
defendant, we are prepared to have a hearing on‘tﬁat motion
respecting the discovery today3

THE COURT: All right.

MR, RASKAUSKAS: And I might add one more
thing, Your Honor, that I think we”have to object to the
statements made and request the Court not to consider any

statements made by these distinguished gentlemen from the
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Department of Justice.

1 think that if they are going to involve
themselves in this case they shouid enter an appearance
formally and participate as counsel. Now, I really cannot
understand how these gentlemen axe cast today.

THE COURT: Well, 1 think their cast today
was that I was unwilling at the last hearing to allow a
deféndant in the case, who sa&s he is a governmeﬁt employee,
and who evidently was--nobody disputes thai he was employed
by the Government in some capaciiy=-~to claim this privilege .
in view of what,héd bgen previously entered in it because I
felt that it was important ito know the position the
Govermuent Look in fhe matter.

. .

i mean, a man can always claim--if anybody can
claim that privilege you have got to have a hearing on it,
and you have got to do something about it.

It the Government claims it it may become just
absolute, and that is what I think your problem is.

Now, if the Government, Mr. Kenney is
appearing here and:making a statement in court for the
Government, you can't sue, you say they ought to appear as
attorney, and i am not quite sure in what capacity.,

MR. RASKAUSKAS: Well, Your Honor, the fact

arn
of the matter is that/f respectfully view this situation is
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that Mr. Kenney has now made a statement and has submitted
information to the Court, no appearance with the Court, and
he may withdraw now, and we have lost any opportunity we

have to inquire into this matter, and all he has done is

made a statement.

THE COURT:F No, I am willing to allow you to
inquire as far as you may properly do, I have not made
any determination of what may be done.

What 1 wanted to do was to have the United
States appear, whether as amicus curiae or on behalf or
along,associating themselves with this claim and get a
statement of the facts from the United States.

Now, the United States can, in a sense it is
intervening, and maybe Mr. Kenney and Mr. Maroney would
clarify what theilr position is.,

I have not made any decision as to what their
position is,fggfore the Court considers what has been done
I want Mr. Kenney and Mr. Maroney to tell me exactly what
position they are taking in the case.

Now, they can be simply coming-~there are
various possibilities, Tney may be intervening on behalf
of the United States to assert this privilege, which is
perhaps thie way it has been done. They may come in as a
kind of witness brought in by the defendant in support of
his amended answer or in support of his right to file the
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amended answer, and in that event the Court pretty'much
insisted that he go that far, and that the Court wanted to
know the position of the United States on this amended

. answer so that you would be protected against--not that 1
jntimate there was any--against a fraudulent claim of
privilege.

Now, as I say, anybody can say, "1 claim the
privilege," aﬁd if that stops the case we have a bad
situation.

1f a man is claiming absolute privilege, the

Court told Mr. Prettyman that I was not willing to accept

just an affidavit without a certification, but he just
‘ produces an affidavit which he says is a signature of a man
whom he said if I read the Congressional Record or the
Washington Post or something else I would know he was a very
important gentleman, and I éaid 1 was not willing to take
that sort of evidence.
But when the United States Attorney and the
Department of Justice come in and bring a certificate which
they'say is signed by the head of the agency oOr somebody |
who is é delegate of the head of the agency, the Court then
is able to accept or is justified in accepting statements
which i would not otherwise have been justified in accepting.
So I do not know whether the Government is here

as a representative of the defendant, as jintervening--well, 1
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do not mean representing, but at the request of the

attorney for the defendant and as part of the defense or
whether they are intervening in the case to assert this
position, or whether they are coming in as amicus curiae
to the extent tinat the Court has invited them in té make
clear whether there is a proper basis for this contention.

Now, I will be glad to near from them.

MR, RASKAUSKRAS: Yes. Of course, we are
very glad to see these gentlemeﬁ, put we were concerned
about as far s&s clarifiqation is concerned as to how they
are in this matter.

THE COURT: Yes,i

MR, RASKAUSKAS: In this case,

THE COURT: I think Mr, Kenney ought to
clarify that as soon as he and Mr. Maroney have a discussion
on it,

MR . KENNEY: If Your Honor please, it was not
our intention to intervene in this case. We appeared
simply as amicus to assure the Court and to represent to
the Court that the United States of America tells the Court
that this man was an employee and that the facts set forth
in the affidavit are true, and that if we were répresenting
him we would be following the same proceedure.

THE COURT: Well, what it is, what it

amounts to is that the Government at the invitation of the

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




DG
Approved . Release 2005/01/27 : CIA-RDP75-O(‘R000100100001-2 11
Court comes in and states this position, and it is now
affirmatively stating that they have authorized and in fact
are directing the defendant to take this position, that
‘ they are authorizing him to claim privilege and directing
him not to go beyond that.
Isn’t that what it comes to?.

MR. KENNEY: That is correct, Your Honor.

The only qualification I make to it is this: That the
Attorney General approves-the'plea of privilege here and
thinks it is well-pleaded, Let us put it that way.

THE COURT:  Well, that is amicus curiae when
you tell me that. That is what that is.

. MR, KENNEY: Well, that is uitimately for the
Court to decide,

THE COURT: That is right,

MR, KENNEY: I am only expressing our opinions
about the matter,

THE COURT: That is right.

MR, KENNEY: But the Attorney General simply
wants'it made clear that although he is approving the legal
aspects of this thing he is expressing no opinion one way or
the other as to whether he approves or disapproves the

conduct of the defendant, That is something between the

CIA gnd~~

THE COURT: And the defendant, yes.,
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MR. KENNEY: And the defendant.

THE COURT: Yes.,

MR, PRETTYMAN: ‘Now, I think it might be
nelpful if 1 can summarize briefly where we are at least
in our view now; and secondly, to address myself to their
motion.,

The defendant personally raises and asserts
the defense of absolute immunity, and that absolute
immunity comes about for two reasons: First of all, he
was a goverﬁment employee at the time that the stateménts
were made; and secondly, he made the statements in the
rourse and scope of his employment.

The Government has taken the position that
the facts as to employment and scope of employment are true,
and it in tuyrn raises a privilege itself, a kind of
ancillary privilege as to the release of further information
other than that which has already been divulged in the
various pleadings.

Now, our position at this stage is that the
Court has before it all of the facts and undisputed facts
that it needs on a motion for summary judgment,

Undisputed 6n this record is proof of
employment and the proof that the man acted within the

scope of his duties, and under those circumstances, under
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the cases which we have already cited to Your Honor, and I
particularly mentioned the Lyons case.,

YHE COURT:  Which one?

MR. PRETTYMAN: | The Howard v. Lyons, Your
Honor, Howard v. Lyons. ‘That is 360 U.S, 593.

You may recall that is the case where the
Navy captain, the Commander 6f the Boston Navy Yard wrote
a derogatory letter and sent ic not only within the Navy
but also to tne Massachusetts Delegation and then to the
newspapers, and nis superior merely filed an affidavit
saying that the man was acting within the scope of his
duties, and that was accepted and sunmary judgment was
granted. |

Now, it is our position that that is precisely
the situation that we have here and that summary judgment
is clearly calied for.

Addressing myself cthen to the motion ﬁhich the
plainciff has filed to strike out the amended answer, Your
Honor has iudicated at the last hearing that he would look
favorably upon the filing of a motion to file an amended
auswer, and we filed that motion, and Your Honor granted
it, and now tihey nave moved to stfikee

First they clalm that cthere was undue delay

in the filing of our motion. Of course, we never conceded
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that we did not adequately plead the first time; but
assuming that we did not, the delay clearly was not of the
-defendant's own doing..

The reason for the delay clearly appears from
the pleadings. The interest of the United States was at
stake in this case.,

The gentlemen in the Govermment who have the
responsibilit?@é for deciding theée matters apparently had
a palancing of interest which they had to consider. They
apparently made the decision that because of the security
intervests of the United States this man's affiliation with
the agency and the facits behind what has happened simply
could not be revealed at that time.

That was not of the defendant’s doing; he had
no choice; he was bound by law; he was bound by statute; he
was bound by & secrecy agreement; and he would have been
subject to ériminal procecution if he had revealed
unilaterally at that time his government connectlon and the
facts as he knew them.

Cleaxrly the so-called undue delay is
explained by this record.

We ave accused of bad faith. 1t is said |
that we misled the Court because of a claim of poverty..
The defendant’s dlaim of poverty was absolutely true,

There has been no showing whatever as to who paid for
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whatever investigation might have transpired. There nhas
peen no showing that this man has funds which he did not
reveal to the Couwnt. And 1 assert to you that there is
nothing in the record and nothing in fact that contradicts
his claim of povertyo_

Parenthetically there is a statement that the
plaintiff's wife was harassed, and I can assure you
absoluiely that she was in no way harassed during the
course of a normal investigatioun,

It is asserted in this pleading thate~-

TRE COURT: Whom did you say was harassed?

I am not quite clear about that,
MR, FRETTYMAN: There is a claim, Your Honor,

thai during the course of investigation that the plaintiff’s

[}

wife, while the plaintiff was here in Washington haviag

assed,

ot

his deposition takén, was ha
The truth of the.matter was that the
invesiigators went to see her to see if she had anything to
say about the case., She was in no way narassed.
THE COURT: Well, who was the investigatoxr?
MR, PRETTYMAN: There were, 1 believe, two
genitlewen, Your Hpnoro Jne was a Mr., Lavinia, and 1 am
sorry to say I do not recall the other gentleman's name.
THE COURT: Were they investigating, you say

they were govermnent employees?
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MR, PRETTYMAN: No, sir,

THE COURT: - Were they independent contractors?

MR, PRETTYMAN:  Yes, sir.

Noﬁ, a statement is made in here that the
defendant attempted to buy off the plaintiff. In my
eleven years of practice 1 have never encountered an
assertion that the normal attempts at negotiating
settlements between counsel has been characterized as an
attempt to buy off any party.

There were informal discussions repeatedly
between counsel in our office, in their office, over the
telephoné, about the possibilities of settling this case.
‘ We having the interest of our client at stake obviously

were interested in a settlement if it could be worked out

so that our man would not have to reveal things which we

felt might be against the interest of the United States.

These discussions were informal. We

thought that they wefe carried on in a friendly manner.

There was the usual joking and joshing that goes on in these

discussions; and to characterize what happened as an

attempt to buy off the plaintiff, I think, is outrageous.
‘ It is comparablie to saying that the plaintiff attempted to

sell out his client by negotiating for a settlement or that

he aititempted o buy off ithe United Siates by dealing with

us in negotiations toward settlement.
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I categorically deny the statement as to why
the negotiations broke down. The negotiations broke down
because we could not sanction any settlement that gave this
man any excuse, even an implied one, to claim that he had
been given some kind of approval.

1 categorically deny that I intiwnidaied
counsel on the otcher side, as is stated in this motion,

Counsel refers to the fact that--

THE COURT: Well, T will hear from them as to
what their position is as to whether they controvert your
statements as to whether they tnink it is material. You
say that it is jmmaterial, and secondly, if material, is
uhtruea

MR, PRETTVMAN:  And outrageously asserted, I
certainly do,

Now, they refer to the dilatory motiveg here,
They say that the defendant made an election as to not to
plead this absolute immunity.

He did not have an election; he did not have
a chgice; he was bound by law to silemce, and the choice
was made by those officials in Govermment to whow the
responsibility is given for making sucn decision.

No@, in tne balancing of interest that the
officials had to consider, apparently at some point they

decided, I would guess, because of the lengtiny interrogatories
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filed, but I do not know, that they made the judgmental

decision that the balancing of interest had shifted and
‘ that it was now incumbent upon them to make at least a

sufficient revelation of the facts so that absolute

immunity could be pleaded, which is precisely what they
did,

They say that there was undue prejudice to
the plaintiff, The only prejudice which they referred to
is an inconvenience in terms of the taking of his
deposition.

Tnis is.not undue prejudice; this is the type
of inconvenience which is normal to the discovery process
in every lawsuit.

The argument that there is no privilege where
the defendant had a choice of whether or not to slander
someone, that argument, of course, would wipe out every
governmental immunity suit because in every one the
government employee presumably has a choice to make as to
whether he will make a statement.,

That is noi the law, The law is that if the
man mékeé the statement, whether he had a choice or not,
‘ if ne makes the statemeat in the course of his employment

and within the scope of his duties that he is thereupon

absoiutely privileged to make it.,

Finally they say that the defense is simply no
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longer available. There is a bare assertion in this
pleading that the statements were not related to the
defendant's duties but rather that they were made to
destroy the plaintiff,

Thét is totally unsupported and is untrue;
all the evidence here is directly to the contrary.

THE COURT: No.

MR, PRETTYMAN: As Mr. Helms' affidavit shows,
the statements were made because this man was directed to
make them. They were related to his duties.

THE COURT: Well, it now appears so. L

MR, PRETTYMAN: Yes, sir, that is correct.

THE COURT:  But from the papers which said
he was merely an employee of the Bureau of Roads, it was not
80 apparent, That is one reason why 1 wanted to get into

the record whether he was indeed acting under the directions

of CIA,
MR, PRETTYMAN: I understand.
They say here in the same part that the
Government immunity applies only where the plaintiff, and
1 am quoting them:
"Innocently and inadvertently made a statement."
Well, now, of course, the rule is otherwise.

Ine statement can be deliberate; it can even be made with
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malice, as the Garrison case shows.

THE COURT: Wait a minute. The Garrison

MR. PRETTYMAN: Pardon? I am sorry. I did
not hear Your Honor.

THE COURT: fhe Garrison case. I do not
carry these cases in my mind. I suppose they are somewhere
in the papers.

MR, ?RETTYMAN: Let me cite it for Your Honor.

THE COURT: They are in the papers somewhere,
but I would like to be sure that I have it.

MR, PRETTYMAN: Garrison vs. Louisiana, 379
U.S. 64.

THE COURT: All right.

MR, PRETTYMAN: At page 74, the Court said:

"That federal officers enjoy an absolute

privilege for defamatory publication within the scope
of official duty, regardless of the existenée of
" malice in the sense of 1ll-will."

Now, there is no malice here. I want that
made clear that I am not saying this man spoke with
malice.

THE COURT: There is an allegation of malice,
isn't there?

MR, PRETTYMAN: Pardon?
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THE. COURT: There is an allegation of malice,

MR. PRETTYMAN: As a matter of fact, I am
not sure there is, Your Honor.

THE COURT: Isn't there?

MR, PRETTYMAN: I will have to check that to
be sure.

THE COURY(: Well, I thought you said he did
it in order to, I thought you said that the contention was
that it was not related to his duties but was made to
destroy the plaintiff?

MR, PRETTYMAN: Well, contention in this
current pleading, but I would have to look back at the
complaint to make sure. I do not recall that the complaint
alleged that, malice,

THE COURT:  All right,

MR, PRETTYMAN: I will check that,

THE COURT:  All right.

MR . PRETTVYMAN: Well, in summary we dispute
first, of course, all of this pleading, and most of it we
feel is totally irrelevant. We think that the reason for
the delay appears as clearly as it can under the
circumstances from the affidavits that have been filed.

There has been no statement by the United
States as to precisely why this delay occurred, but that is

because it was within the administrative decision of the
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people to make it.

THE COURT: I understand.

MR . PRETTYMAN: Of the people who have the
security interest of the United States at heart,

Now, Your Honor, I just want to make one thing
clear at the end. There has been a statement published in
an Estonian newspaper in New York by friends of the
plaintiff which indicates that somehow or other the defendant
here is trying to cover up the facts or does not want the
facts to come out, that he is in some fashion hoping that
nothing develops, and so forth.

I want to make clear on behalf of this
defendant that he is bound by law, by the secrecy agreement,
and by his superiors not to speak. This 1s not a question
of what he would want to reveal orx what he would say if he
were given the opportunity.

This defendant may want the facts to come out
far more than the plaintiff knows; but he is bound by law,
and he has no choice.

This is a legal matter that we are now
discussing and that is as to whether orxr not he did have
absolute privilege. Mr. Helms' affidavit directs this man
to make no further statements other than those which have

been made in the pleadings thus far.
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On all of these grounds we respectfully
request Your Honor to deny their motion and let your
order stand.

THE COURT: To let the order stand. Now, do
you want to argue the motion for the protective order at the
same time, or éhall we dispose of the other one first?

MR, PRETTYMAN: Well, I think we can do that
in just a moment.

THE COURT: 1t seems that the two are closely
tied together.

MR, PRETTYMAN: The motion, it seems to us,
practically speaks for itself,  The only question that the .~
man, or the only information that the man could give in the
deposition is precisely the facts vhich have been sworn to
in the record, that he is directed by Mr. Helms and
precluded by law from gﬁing further.

Now, if that is true, 1f Mr. Helms had
authority to do what he did, and we believe that he did
under the statute which he cites, then there simply cannot
be a deposition unless it is to be a meaningless formality
because the man just can't answer,

THE COURT: You mean hé will claim privilege%///’
to all the questions except those which ask the same
questions which have been stated by Mr. Helms? |

MR, PRETTYMAN: Yes.
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THE COURT: Is that what you mean?

MR. PRETTYMAN: Yes, it is, Your Honor, and
further 1 want to say this, Your Honor, that that would
apply even to tﬁe questions which may seem innocuous on
their face. For examplé, let us assume that in the
pleadings that Mr. Raus' home address does not appear, which
it does, but let us assume that it did not, and the first
question out of the box was, "State your home address.”

It may be that for reasons which are totally
unknown to us that the agency would not want Mr. Raus' home
address stated, There may be things relating to his home
address about which we know nothing and which for security
reasons should not be stated.

Even the most inqocuous,questions on their
face could not be answered 1f they have not already been
answered because Mr. Helms has reserved to himself the
question of whether they would atffect the security interest,
Therefore it seems obvious to us that a protective order
is in order.

MR . RASKAUSKAS: May it please the Court, 1

will address myself to the motion to strike the or@gg_gg

N — e ——

ol
amend the answer){gég‘with the Court's permission

respecting the argument on the summary judgment motion,
associate counsel, Mr. Stanford, is prepared to speak to

the Court on that aspect.
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Now, I would reurge upon the Court without
rearguing the points we have raised in support of our motion.
‘ 1 will not inf'j.iqt upon the Court a repetition of these
points.

I would like to add only one or two things in
answer to what Mr. Prettyman has just stated and one new
matter.

We have nowhere in this file a statement from
the defendant that he was precluded from raising this
defense at the outset, The tenuous basis for the position
of the defendant in this case is_the statement made by Mr.,
Prettyman when he testified that he and Mr. Connolly had a
congultation with an ff??fP?X:at the CIA. That is the only
basis for justifying the delay; we have nothing from the
defendant.

THE COURT: Well, when you say a 'statement",
Mr. Prettyman testified under oath, didn't he?

MR, RASKAUSKAS: He téstifiedn

THE COURT: Subject to cross-examination.

MR, RASKAUSKAS: Yes, Your Henor, but he
testified under oath that he had a conference with an
. attorney at the CIA on page 73 of the last hearing.

THE COURT: Have you got that? I think I

read it the other day.
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Yes,

MR, RASKAUSKAS: We have nowhere in this file
that any official of the CIA forbade Raus to assert this
defense at the outset. We have nowhere in this file that
Raus ever asked any official permission to assert thfs
defense,

Casting the testimony of Mr. Prettyﬁan in its
best light I would reiterate that we have an opinion of an
attorney at the CILA that they could not plead this defense,

Now, that is taking it in the light most
favorable to the defendant on this business of.undué delay.

The atfidavit most recently submitted by the
Deputy Dirvector of the CIA, 1 think, raises a new point,

I think it raises the point which says that if the defendant
had the defense the most he can do is plead it but he cannot |
prove it.

So for this reason and this reason alone 1
would say that it would be a useless gesture for the
defendant to amend his complaint and plead that which he
cannot prove.

THE COURT: You mean answer? He does not
say he cannot prove it. He asserts the privilege, and
under the law, as I understand the law, which he is |
authorized and justified in asserting it, he does not have

to prove it, The case stops like that, and the Court must
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stop immediately.

MR. RASKAUSKAS: We respectfully differ on
one point with Your Honor, The defense of official
immunity stops tﬁe case.

THE COURT: Yes,

MR; RASKAUSKAS: But this defense must be
proved, The man first of all must prove his employment,
and secondly, he must prove that his conduct comes within
at least the outer perimeter of the scope of his employment .

This is a very difficult and complex problem
in almost any case, and is found in the case upon which the
defendant velies, Barr v. Matteo, a five to four Supreme
Court decision, where the Justices wrestled with this
problem, and some of the dissenters stated that that case
gave no good case to case test, that it would have to be
decided, each case on its own merits.

THE COURT: Yes.,

MR. RASKAUSKAS: But the defendant must prove
that his activities were within the outer perimeter of the
scope of his employment.

THE COURT: Well, doesn't this affidavit show
that?

MR, RASKAUSKAS: No, Your Honor.

Now, this is strictly a factual determination

that must be made; and to say that a man is employed by the
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CIA does not prove that his conduct was within the outer
perimeter of the scope of his employment; nor for that
matter does it prove that the agency had itself the authority
to authorize this conduct.

Our position is and has been, first of all,
that we cannot ascertain whether or not this man was
authorized, with the facts we have now, to do what he did,
and whether it was within the scope of his employment. That
discovery had nof been available to us, and we cannot inquire
into it. Wé are forestalled from inquiring into that.

But we go beyond that and say that the agency

itself under the U, S. Code has no authority and has shown

——— -

no authority, and in reply to our opposition to the motion
for summary judgment has neﬁer responded citing their

authority for becoming involved in private assoclations in

this country of authorizing a man to disseminate informationq
THE COURT: You mean the affidavits have not
shown that?
MR, RASKAUSKAS: No, they have not, Your Honor,
nowhere in this record. | |
THE COURY: VWell, he is not a party to the
case, and it seems to me that whether the CIA acted wisely
or unwisely, the authority, if you read this affidavit of
My, Helms that has just been filed by the Government, the

Government has come in at the request of the Court and
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presented this, and it is being relied on by the defendant;
go that whether it comes in from the Government or comes in
from the defendant, it seems to me to make relatively little
difference, It is before the Court now.,
MR, RASKAUSKAS: I respectfully differ with
Your Honor, |

THE COURT: I do not mean that you cannot
answer it, but they say in Paragraph 8, if you have read
that?

MR, RASKAUSKAS: I have read that very

carefully, Your Honor,

THE COURT: In 7 and 8, they say that--

MR. PRETTYMAN: And 6 also, Your Honor.

THE COURT: And 6 also, all right.

"For & number of reasons; including his past
history and his position as National Commander of the
.Legion of Estonian Liberation the defendant has been
a sourcé to this Agency ot Féreign Intelligence
Information pertaining inter alia to Soviet Estbnia
and to Estonian émigre activities in foreign countries
as well as in the United States,

7. The Central Intelligence Agency has
employed the defendant from time to time--concurrently
with his duties on behalf of the Bureau of Public

Roads=-=-to carry out specific assignments on behalf of
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the Agency. Defendant was so empioyed on those
occasions specified in Parégraphs 5, 6, and 7 of the
complaint. |
"8, On those occasions specified in
Paragraphs 5, 6, and 7 of tﬁe complaint, the defendant
was furnished information concerning the plaintiff by
the Central Intelligen@e-Agency and was instructed
to disseminate such information to members of the
Legion S0 as to protect the integrity of the Agency's
Foreign Intelligence Sou:ﬁcesn Accordingly, when
Juri Raus spoke concerﬁing the plaintiff bn the
occasions about which complaint is made, he‘was
acting within the scope and course of his employment
by the agency on behalf of the United States.”
Now, that seems to me to be a clear statement.
MR, RASKAUSKAS: No. I appreciate Your
Honor's position in this matier, and maybe this might clear
matters up somewhat.
An affidavit in supporf of a motion for
summary judgment under the provisions of Rule 56 (e) must

state such matters to which the affiant is competent to

testify at _crial,
THE COURT: Yes.

MR, RASKAUSKAS: The affidavit may not be a
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collection of factual conclusions., He may not state
ultimate facts. He may not state things which are for a
Court or for a jury to determine.

Now, we have a factual determination in this

case, and that is whether Juri Raus was in fact acting

within the scope of his employment.

- ‘Tﬁé faét that there is a secrecy provision
involved is unfortunate, perhaﬁs £01r both éides; but that
still does not obviate the proﬁlem that exists as to the
factual resolution.

Now; this plaintiff is not willing to be bound
by the unilateral assertion of any member of the Executive

‘ Branch as to whether an individual was acting within the
course and scope of his emplqymento That is the ultimate
fact which we are hopeful one day this Court will xesolve.

THE COURT: Well, I think the Court will
have to resolve that, as I understand it. |
Do you contend, Mr. Prettyman, that the mere
raising of the point stops the case or that there must be
proof of the point?
MR, PRETTYMAN: Well, we say there is proof

‘ of the point. There is the s‘ame proof here as there was

in Howard v. Lyons.

THE COURT: You mean the affidavits?

MR, PRETTYMAN: Yes, sir,
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THE COURT: The affidavit goes as far or
further than it went in the Boston case? |

MR., PRETTYMAN: Yes, it certainly does. it
shows the nature of the duties to more extent, and it clears
up any possible conflict.

THE COURT: Was that a summary judgment
case?

MR, PRETTYMAN: Howard v. Lyons, yes, it
certainly was, .

THE COURT: Well, now, tihe point is however,
is that the plaintiff will have an opportunity to file a
counteraffidavit, or it is possible without the Court
infringing én the execﬁtive privilege, 1 suppose he can
attempt to take the deposition. I think the deposition
had better be taken before the Cou?t bgcause‘there are
going to be rulings on every guestion.

That was what‘I éuggested, that if these
facts in here are supported and if they are not contfoverted
adequately 1 suppose they would be sufficient for summary
judgment. 'Therefore it is important for the plaintiff
to try to avoid that.

MR, PRETTYMAN: Well, Your Honor, I do want
to emphasize to you that they have supplied no affidavits

that in any way contradict the only two questions before us.
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The question is, was he employed, and secondly, was he
acting within the scope of his employment? .

THE COURT: All right, but they have tﬁeir
difficulties by introducing evidence to controvert it, and
I want to hear from counsel for the plaintiff of how they
propose to controvert this affidavit.

MR, RASKAUSKAS: If Your Honor please; that
is an affirmatﬁﬁe defense for the defendant to prove,

THE COURT: Well, I am ready to say right
now that this affidavit is sufficient to prove it unless

e e e - - -

you have some‘adequate counterevidence,

MR, RASKAUSKAS: Yes. -‘

May Mr., Stanford address himself to that
particular point?

THE COURT: Yes, ;t seems to me, and that
is why 1 want to give'you the opportunity to produce what
you may have.

MR, STANFORD:  Your Honor, I would like to
again réad Paragraph 8, which 1 think is the essence-~-

THE COURT: All-right.

MR, SfANFORD: ~-=-0f the second affidavit of

Richard Helms. I would like to read that in the light of

his initial affidavit since in veality there has been very

little modification despite the fact that there has been

additional verbiage.
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THE COURT: Well, it was not so much the fact
that I was dissatisfied with what he said in the first one

as 1 was not satisfied with the authenticity of it. It

came in not as from the Government and not with the usual
Government certificate. 1 wanted to be sure that it was
authentic.

I am glad to hear you.

Go ahead.

MR, STANFORD: Your Honoxr, Paragraph 8 of the
affidavit of Richard Helms has in common with the prior
affidavit the fact that it successively intends to give the
impression that the defendant was following his instructions
at the time he made these statements; but I would like to
read that statement and analyze it very, very carefully.

The first sentence says that:

"Onlthose océasions specified in Paragraphs 5,

6, and 7 of the complaint, the defendant was
furnished information concerning the plaintiff by

We have no information here, and nothing is

said as to what information was furnished.

THE COURT: No, that is right, that is what
they say, and 1 understand that.
MR, STANFORD: All right.

5o we do not know what information was said
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about, or given to Juri Raus about Eerik Heine. We do not
know whether they said he was suspicious, that he was a
KGB Agent, and we do not know what was said.
| Then Helms states:
"That Raus was instructed to disseminate such
information to members of the Legion."

We do not know what information he was told

to disseminate, We do not know whether it was, 'Look out

for Eerik Heine, be careful of him, do not be too persuaded
by his statements, you must view with suspicion anyone who
is so vitally anti-communist."

We do not know whether that was said or
anything more was said.

Then we are not told in this affidavit,

noching is said in Paragraph 8 that Juri Raus did in fact

convey any of this information to the Legion. We are noc

told that, No allegation or assertion is made of that sort.
All we have is.a gap, and of this which is wide, and then

a final statement of conclusion, the imperious statement by
Helms, which we say does usurp the position of the Court
when he again makes his judgment:

"Accordingly, when Juri Raus spoke concerning
thé plaintiff on the occasions about which complaint
is made, he was acting within the scope and course
of his employment by the agency on behalf of the
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United States,'" another judgment being made by

Helms.

THE COURT: But the only way you could get

behind that would be to show verbatim what he was told by

the agency.

MR, STANFORD: Yes,

THE COURT: And how much, and so forth.
MR, STANFORD: Yes,

THE COURT: And if you got that, you would

probably--well, we have to assume for the purposes that the

plaintiff may oxr may not be a Soviet agent or that the
Soviet agents are, e&en though this man is not alSoviet
agent, even though he is everything he says, the plaintiff
is everything he says he is, certainly that the Soviet
agent might be very much interested in where the CIA got
the information, and if further details were given it might
easily lead to the disclosure of the entire United States

counterespionage.

MR, STANFORD: Your Honox, it may be the most
vital information in the history of the world; but that is
exactly our pbint, that this judgment made by Richard Helms
that he waé acting within the scope.is a legal opinion by

him.

There is no statement that, no factual

assertion in here that the statements made, which we allege
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in our complaint, statements, slanderous statements we

allege, malicious and slanderous statements, there is no

1

allegation here tnat the statements made were undek

instructions,

There is a wide gap there.

Now, would this reveal anythihg about the
secret pian of the Unifed States, the counterespionage
plans, if the affidavit said that the information was given
to him, and information was told to him to tell the Legion,
and that ihat same information was what constituted his
utterances?y

We do not have that in this affidavit. We

have a marked difference. All we have is that he was

given Information and that he was told, “Give this information

to the Legion,' and then we have a wide gap, and then the
assertion wnich is a legal opinion of Richard Helms, which
is the Court's decision rather than Richard Helms' that this
was in the scope of his employment.

. This is not sufficient on its face to
constitute a defense, and in the courée of the points or in
the juncture of this particular hearing, it is not an
assertion of a defense which should allow the amendment to
be made because of the fact that this does not assert, and
there is no assertion here which is sufficient.

THE COURT: No assertion where? In the
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answer?
MR, STANFORD: We have only the statement--
THE COURT: Or the affidavit,
MR . STANFORD: In the affidavif, in
Paragraph 8, that information was supplied to Jﬁri Raus,

and we do not know what that information was.

The next statement we have is that he was

instructed to disseminate such information to memberxs of
b

S

disseminate that same information. We have no statement

the Legion. We have no statement that he did in fact

that that information was to tell the Legion that he was a
KGB Agent.

We believe that on the second writing of this
affidavit, a careful second writing, a calculated and
formulated affidavit, that if they could have said that they

would have said that, but in the absence of it, and I am not

sure I am making it clear,
THE COURT: Yes, I understand the point, but
the question I wanted to ask was whether that was an

' A
inadvggEgnceCé%/whgther the Govermment is willing to make

the affidavit more specific on that point to meet the point

that is made if they can.

What position is the Government going to take
on that?

MR, MARONEY: Your Homor, I do think this
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that--not speaking for the Government, but I do think this
language has to be read in the context of the fact that it
is answering the plaintiff.
It says:
"on those occasions specified in Paragraphs 5,
6, and 7 of the complaint,"” and then further, "Juri
Raus spoke concerning the plaintiff on the occasions
about which complaint is made,"
THE COURT: Yes.
MR, MARONEY: 1t seems tb me that is clear,

THE COURT: Well, it does not literally say

that he was told that this man was a communist or that he

was not told that this man was a XKGB Agent, and it says that

when he spoke concerning the plaintiff he was acting within

et an gt 1

the scope of his authority.

Well, now, I think that is clearly inferable,
MR, MARONEY: I think so too.

THE COURT: Paragraph 8 could be more

specific,

MR, MARONEY: In other words, claiming he
said what he said.

THE COURT: You argue that the Court should
draw the inference from it, or really it is not a question

of inference, but you say 1 should construe it.

MR, MARONEY: Yes, sir.
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THE COURT: As saying that when he spoke
concerning the plaintiff on the occasions about which
complaint is made he was acting within the scope and course
of his employment by the agency on behalf of the United
States.,

Now, it is one possible construction as

suggested by this sentence that he was acting in the course

of his employment when he made‘this speech, without saying

that he was authorized to say this.

Now, you have got two questions, a question
of law, and a construction of this paragraph, and a question
of law that follows, of whether that admits the privilege,
if you do not make it more specific.

Now, of course, if it should be construed to
be as specific as they sa&, then the point evaporates. I

am not passing on whether it is sufficiently specific. 1f

it is sufficiently specific, .1 think it is all you need
probably.

If it is not sufficiently specilfic, the
question would be, is the Govermment willing to make it
more specific in order to avoid the possible point and
fur ther possible inquiry, or does the deernment and the
defendant wish to stand on the affidavit as now drawn with
this possible infirmity suggested?

I am not ruling on the proper construction.
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MR, MARONEY: Well, if Your Honor would
disagree with us as ﬁo the construction it may be we would
then have to check with Mr. Helms to see what he is willing
to say. Of course, we do get into the question hefe again

of the secret information that was permitted, and of course

the man does not have to say word for word.

s o st 5

THE COURT: Well, of course, he does not have

fa——

said particular things.

Now, you have a different question of law if
he was acting, as he says, that he, "Was furnished information
concerning the plaintiff by the Central Intelligence Agency
and was instructed to disseminate such information to
members of the Legion so as to protect the integrity of
the agency'’s foréign intelligence sources.”

Now, if the information hé was given was that
this man was a communist and he was a KGB Agent, then the
%ggalupqint is relatively simple,

1f he was simply given some general information

and drew his own conclusions from it you have a somewhat

more difficult legal point on which you may still be

entitled to win. That is, that the man may be entitled

to use a certain amount of judgment in what he says, and
you have some authorities which apparently support that.

Obviously the legal question the Court will
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have to decide is going to be slightly different if thé
affidavii says one thing than if it says another

‘Now, you say I should construe it as saying
what Mr. Stanford says it does not say. 1 do not want to
pass on ic.

MR, MARONEY: We will obviouSly be happy to
abide by Your Honor's decision, and if you do not so
construe it, then of co@fse perhaps these gentlemen can check
back with Mr. Helms and;see what he has to say.

THE COURT£ I was just going to say that
while everybody is here it would just save a great deal of
time if this is what he was told, that if this is what he
was told, the affidavic has been drawn, you say, and I
think Mr. Kenney says in effect to give that,

MR, MARONEY: That is the whole point of the

THE COURT: To make that.
MR, MARONEY: That is the effect of the
affidavit and it becomes senseless if it has a different

interpretation or a different interpretation is put on it.

g

COURT: That is right.
MR, MARONEY: If that is what he was not told.
THE COURT: Well, why leave it to interpreta-~

tion if it can be made specific.
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MR, STANFORD: Your ﬁonor, 1 think that is
just the point that it was not carelessly left in this
fashion,

THE COURT: I see.

MR. STANFORD: That it was most carefully
drawn with full calculation in order to allow this to be
brushed by, which it was in the first reading by me.

THE COURT: Well, I am not passing on it one
way or the other aside from this point, and I certainly

read it originally as the Government, or as the defendant

would have me read it. You make this point that there may

‘be a difference, and 1 think we might as well find out

JL R —

whether the Government is willing to be morevspééific or
E.V}Lf::’(?}}.?‘—,’ they want to leave it this way. |

MR, STANFORD:  Your Honor, this is their
second time on this particular motion.

1 would like to call the Court's attention
to thg fact that‘this very vital point was brought out in
Kelley vs. Dunne, 344 F, 2d 129,

THE COURT: What case?

MR. STANFORD: Kelley vs. Dunne, 344 F. 2d //
129, at page 132, where it states:

"Taking these cases collectively, the

principle is established that the free and

untrammeled behavior of certain govermment
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is
representatives/so important to the public welfare
that, within limits, they should not be expesed to
liability for damages by charges of improper motives,
. | or of conscious wrongdoing. The difficulty. is the
extent of the principle, ‘We may note however
certain common denominators. In the first place
the conduct of the defendants in all cases, viewed
withqut refexence to the defgndants’ alleged motivés,'
was'withiﬁ the normal scope of their agency poweré°
A second common denominator is that the activity of
thg defendant was prima facié in acpordance with his
duties and customary behavior: it is usual for
. an Attorney Genexal to take procedurlal steps to
enforce the statutﬁsj fé;,a disbursing officer to
exélain the circﬁmstancés of.a~payment, for an
information officer to give out informztion. While
ng act can ever be judged in'vacuo, buﬁ only with
some measure o0f reference to external circumstances,
some actions require very litfle showing In order
to appear at least prima fac;e justified, while
othérs need elaborate support.'
‘ | Now, .this particular case, the affidavit on
its face would classically fit inte tnat latter category.
We have a man here who is a éartétime employee, a person

who is, ¥ chink it may properly he said, was really only a
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link with the Estonian community. As a matter of fact, 7

we are told that he did have a full-time joh ylth anothe#
organization, aﬂd that his contact, his empléyment was ondy
foy the purpose of his liaison with the Leg 1onJ the
Estonian Legion.

THE COURT: Well, isn't that the normal way
of eﬁgaging ine~ . |

MR, STANFORD: We do not know. -

THEvCOURT: --in intelligénde and countess
intelligenée'éctivities? |

MR, STANFORD!: We do not know, Your Homor. I
do know that tﬁey have’a gigantic bULIdLno out tnere in
George Washlﬁvton Parkiay out on tae POLomac, whch employs
many full-time people.

THE COURT: Counterintelligence agents
ordinarily do not wear uniforms, I understand.

MR, STANFORQ: But?we are told that this man
is a full-time employee of another govermment agenecy.

| THE COURT: Well, thet is right, if he is

acting as an undercover man. |

MR. STANFORD: Well, we are not really told
that, Your Hono?, | o

THE COURI: Well, ne has told that he was
acting for this égency, and it is an agency Whiéh normally

makes use of all sorts of people. .
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» MR, STANFORD: What I meant, Your Honoxr, is
this: That in these particuler circumstances there must
be a full and elaborate showing, as set fO"' in the Kelley
ve, Dunne case, that this was one of these common
denominators, that this is one of the normal ways of
operating, tnac he normally made statements, that he was
normally given authoriiy; and we have to determine also
whether or not he was specifically inscructed to do this.

Now, 1 do not see how any possibility could

be, that there could be any possibility that there would not

be a statement in Pdragraph Lhat hc was instructed

specifically to make these statements, if in fact he had

thi

.3 .

.

As awatier of fact, in the secrecy agreement,
which we have attached vo the affidsavit, attached to the
last pleading by the defendant, the secrecy agreement in

1

Paragraph 2 says that the revelation of the fact that an
agent, like Juri Raus, has information rcceived from a
government agenéy will not be done, as it says in Paragraph
2, will not be disclosed to any person "unless I have been
specifically autchorized ia writing to do so0 by a
representative of cIa. "

Thelr very secrecy agrecnent says that whenever
ne is told to reveal information to other parties, which he

certainly did in this particular case, that he would be
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specifically authorized in writing to do so by a
representative of CIA.

Therefore they must have, if they are
following the procedure, which they tell us they wish us to
follow, that some specific authority was given to Juri Raus
as to what he could disclose.

THE COURT: They say they gave him such

instructions.

MR, STANFORD: They do not say what those ‘////

instructions were,

THE COURT: No.

MR, STANFORD:  And L think that this is a

cloud or a cloak.

THE COURT:‘ Yes, I understand what you mean,
end it may be soj; I &o not know, and I want to find out
whether the Government 1is willing to make it more specific.

Lf mot, you then get to the question of L///

_whethex they have not made it more specific because if they
_stated verbatim what they had told nim it would lead to the

agents who gave that, the secrec agenis, who gave him that

information.

MR, STANFORD: Zxactiy, Your Honoxr, but who
is to benefit from that and who is to suffer from that?
We say that the CIA before any statement or utterance is

made that when inquiry is made in the course of the trial
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that they will shui the cloak down, and.they have
subjected the indiv?duals in this particular litigation as
a result of their iﬁstructions, that they can then not
asgsert this, and this must then be detrimental to the
defendant and not to the plaintiff.

1f they can not prove their defense, 1f they
cannot show that he was within the scope of his employment,
or if they refuse to do so thai is unfortunate for the
defendant, and they will have to reimburse him ox
indemnif& him for the wrongs that he does to private
individuals, individuals who, as in this case are militant
anti-communists on the face of things and in their
reputacions throughout this country and Canada, and I think
thet must be considered. I think we are really looking at
this as a benefit to the defendant, and that is the
unfortunate thing that occurs, that the defenéant cannot
prove his case.

THY COURT: Well, your man is'engaging in
anti~Soviet activitiés; is that right? Is he an agent of
the Intelligence, of the anti--

MR, STANFORD: He is a patriot, Your Honor.

THE COURT: All right, but when people
engage in intelligence and counterintelligence activities,
if they can bring lawsuits and have all information spread

on the record, it is an unusual way of conducting
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intelligence, of espionage and counterespionage activities.

MR. STANFORD: He is not asking for the
information. What we are saying is that if they refuse
to supply the information for their own defense it must

snure to the detriment of the defbndant, and not to the

o

1=

ntif

P

pla £ because you can't come outside a door from a
room of secrecy, aad announce the fact that this was within
the scope of employment, &nd then jump back into the room
and say that, "We can't explain it., You must accept our
judicial decision, and you can't go behind it."

That is what we ave being asked to do or what
thé court 18 being asked to do by the defendant. They are
like & jack-in-the-box who jumps up and says, ”Séope of

employment, and as soon ag you try to make g factual

determination, he jumps back again in the box and says, ‘'No

inquiry chall be made."

This cannot help but inure to the detriment
of the defendant.

THL COURT: Well, that is wnat I said the
defendant could not do, but whether the Government can do
it is another matter.

MR, STANFORD: But the Government has not.

THE COURT: Well, that is what we want to
find out as to what they are going to do,

Now, is the Government in a position to say
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whether they can be more specific or do you want to
check and see?

HMR. MARONEY: I am not in a position to
answer that, Your Honor, but I would be glad to go back
and to make inquiry of Mr. Helms to see whether that matter
can be further clarified.

THE COUQT: I think we ought to knoﬁ that,
We can then discuss where we go from hewe on the basis
either that it will be clarified or that it will not be
clarified,

In either event I have got to make a decision
on the summary judgment one way or the other.

| Now, before making the decision on summary
judgment we have the request to take the deposition of Mr.
faus, the defendant,

MR, PRUTTYMAN: Your Honor, am I going to
haove en opportuaity to reply?

THT, COURT: Yes.,

MR, PRETTYMAN: To answer some of the
statements thaf vere made?

THE COURT: Yes, go ahead.

MR, PRETTYMAN: L do not want to unduly
prolong this, but I think for the record I should make
several things clear, |

They say that there was no scatement from the
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defendant in the record that he was precluded from

testifying at the outset, 0f course, it is not necessary

to have a statement from the defendant. “We have a statement,
a sworn statement from his attorney in the record; and
moreover, and more importantly, it was not just by a

specific direction by his superior that he was precluded

from talking, but it was in the law.

The statute says, snd the secrecy agreement
says, which i1s in the record, it says that he was precluded
from talking.

Next they say that we cannot prove our defense,
Well, we have proven it because the only two factors here
are employuent and scope of duty.

In Howard vs. Lyons agaln thewe was a very
simple affiéavit, and I do not think I need to comment any
further on that perticular point.

THE COURT: Well, that is the point that if
you have to stand on this affidavit, if the Government does
not clarify this matter, then the Court has got to construe
it.

MR, PRETTVMAN: Yes,

THE COURT: And if the Court construes it the

way you say, it is just as good as if it says it specifically

provided it stands, that the construction stands up on

appeal.
|
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1f the Court does not constrﬁe it the way you
have and feels'iﬁ is more ambiguous, then you have got to
win on the point that if he was spesking in the couxse of
his empléyment he could go beyond what he had been told

in the exercise of his judgment as an agent or he could

word it a little differently. I _do not suppose he has to

word 1t in totidem verbis the way he is given, and he can

say it 1f he is given something in technical lenguage he

can say it in popular language, and matters of that sorc
at least, and perhaps he can use his judgment as to‘what
ought to be said,

All of those things are going to depend upon
case law.

MR, PRETTYMAN: Well, this affidavit; 1 am
sure, was indeed carefully dr;wn; put not for the reasons
that they say. it was caretully drawn, I am suxe, 80 as
not to reveal one ilota of information more tnan was
abcolutely essentcial co plead. h

THlE COURT: Well, vou say ié was intended to
mean- =

MR, PRECLYMAN: Yes. .

THE COURY: what Mr. Stanford says it does
not say.

MR. YRETTYMAN: Well, L am perfectly happy

to have them go back to Mr. Helms and see what more can be
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gaid,

THE COURT: All zight, Let us see if it can

be clarified,
MR, PRETTYMAN: Yes,
THE COURT: Well, that is to be done. Now,
we have got to have that done before we can do anything else,

because where you go from there depends upon that, I

MR, PRECTYIIAM: The plaintiff says that under
Pule 36 (e) the asseriions must be those that the affiant
can testlfy to and that here since he can't testify as to
all the facts that you should disregard this affidavit.

Of course, if that argument were true, Your
donoxw, the CIA would be sutomatically taken out of aill
protection with respect o absolute immunity because there
are many things that you can charge an ageat with saving
wnich he could not--

THE COUURT: Which he could not prove.‘ That
is undoubtedly a wvery serious point,

MR, PRETTYMAN: Yes,lsir°

THE CCURT: When you are dealing with matters
of espionage and intelligence and counterintelligence it
presents a different case, and I think as Mr. Stanford's own
case said, that these things cen't be considered in a vacuum,

that you have got to consider and weigh the intevests of both
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I will weigh the interests of both sides, as
I think I indicated last week; and it is not an eas& matter,
and I want to have it narrowed down as much as we can.

MR, PRETTYMAN: We are lucky here that the
Deputy Director has seen fit to reveal as much as he has,
though I can easily imagine a case whevre a foreign agent
could accuse a secret agent of slander as to which there
could be no answer at all because the mere revelaiion of
employment would itself endanger the national interest.

THe COURT: That is right. These are very
difficult problems.,

MR, PRETTYMAN: Yes, sir.

They refer to helley vs, Dunne, We want to
point out, Your Honor, that in that case tne opinion was
wirltten while certicrgxiupagwgegd}ﬁg in the Norton vs.

elley vs., Dunne the Court disagreed

~

fcShane case, that in
with Norton vs. McShane, and that thereafter the Supreme
court deg%ed certio;at% in Norxton vs. lMcShane.

But even more importantly there--

THE CGURT: Norton vs. McShane, IsgNorton
vs, McShane on your list?

MR, PRETTYMAN: Yes, sir. They both are.
We cived tnat to you the last time, and it is also in our

and
s . [ ] - ]
motion, in our points ' authorities.
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THE COURT: All vight, 1 understand that
the denial of certiorari does not add very much to the
authority of the origzinal opinion.

MR, PERTTYMAM: I appreciate that, ;But'I
think there is a more important point to be made about
Kelley §s, Dumne. | There is no showing here that what-
happened was not part of this man's normal CIA duty.

THE COURT: Yﬁﬁ say it ic not shown that it
was not., You just told them.that ten days ago, and they
say they want to try to make the showing, and the way they
wvant to try to make the showing is to ask Mv. Raus some
questions.,

Mow, how else can they make the showing?

MR, PRETTVMAM: Your Honor, the poin; that
they are trying co make about Kelley wvs. Dumne, as I

unlerscand it, is thet the Court there said or there made

M

refefence to statements made duriné the cource of normal
- .

The point I am making here.is that this
affidavit shows' that thé CIAfs normal duties are to
gather foreign iqtelligence information, and it is normal
to protect the foreign intelligence sources, which £s
apparént from this.

| THE COURT: Well, I do not have any question,

and I thought I made the point before you did in interrupting

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




lélease 2005/01/27 : CIA-RDP75-00’R0001 00100001-2 56

Mr, Stanford that-in intelligence work what are normal

procedures are not the same normal procedures that are

involved in some of the Agricultural Department activities,
. let us say.

MR, PRETTYMAN: Well, £inally, Your Honox, you
made some veference to thé possibility of depositions, I do
want to urge upon you that you please consider that most
carefully. :

This is a situation, and again I keep coming
back to Howard vs, Lyons,because it seems to me that it is
a comparable situation. In that case when the superior
filed the affidavit saying that it was in the norxmal course

‘ of his duties to give out the statement to the Massachusetts
Delegation and to the press, and here this man had handed

-t o~

out a serious defamatory statement, there was no deposition

34

to find out, "Well, how many times have you talked to the

press? flow many times have you done it before? What was
your relation witin the Massachusetté Delegation?”

That was considered sufficient for purboses of
summary judgment, and there has been nothing put in this
record to contradict that.

THE COURT: Well, all right, I have said that

1 think your affidavit is sufficient standing by itself. |

Did the plaintiff in the case you referred to

seek to obtain information by discovery to controvert the
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MR, PRETTYMAN: I do not know that, but I do

know that there has been nothing introduced, at least today

THE COURT: Well, all right, but he has
requented to take the deposition of the defendant, and it
seems to me there are only two people who can possibly--well,
there are only two classes of people, one of which is a
class of one, Mr. Raus himself, and the other ave his
employers in the CIA, the people in CIA.,

They are the only people who can be examined
on this. MNow, I am not saying that any questions can

properly be answered, but I am not clear why they should

not have the right to ask him some questions and have him
Goveriment feels he»qhould not angwer,

Mow, he cam certainly tell his name, I

suppoee,
M2, PRETTYMAN: He can say anything that has
already been sald on the record, as I understand it.

THE COURT: That is right,

MR. PRETTYMAN: But can't go or give anything

ggwaddipign to that,

THE COURT: ALl right. I think that is

i3

rvight, but if the affidavit means what you say it means, and
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Well, I made it clear in the first
place, I do not have to do any better,” maybe he can say
even specifically what you say he may say, though 1 suppose
the difficulty would be that if he walved, that mi ght open
things up for cross-exsmination, so L think it is better
thet if that is true it would be better for the fovernment

C." -

¢ thon for him to say it as a matter of policy.

Vol
b le

o gay

e not the

But I am wot sure that they ha

right to ask him some questions, and until we know what the

cuestiong are I do ‘ot see how 8

ney can be decided,

I think the thing iz to bring him over here
2t a convenient time and let the plaintliff tale his
deposition as far as you and the Goverpment are willing ©
let him go.

Again I say that if the (L& wente to nave
some importent person in (L& present &t the time in order

o decide whether to object or not, for the Govermment o

obicct, and to assert a privilege, L am perfectly willing
#o sit in Washingion, to go to Washington and iake that

MR, PRETTYMAN: Well, I do want to make it
clear, VYour Honow.--

THE CcounT: Mr. Kenney is here, and I think
hen we have the Judge and the United States Attowrney,

mayhe the majority is here, but if the CIA people would like
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it in Vashington I am perfectly willing to go over to
Washington and have the deposition taken in Washington.
MR° PRETTVMAN: Well, 1 just want to make it

clear for the record that ag we understand the law they have

no vight in the face of the uncontiroverted affidavit on a
motion for summary judgment to take the deposition simply

because they want to take the deposition, and we think that

as the record now stands that vou can decide the motion for .

summary judgment without it.
THE. COURT: Well, Mr, Prettyman, that is not
the way we practice in this Court. Juct because you filc an

Ldavit aend they have not got the information to flle a

ey
KN

g‘x“
~te

a3
counterafiidavit does not mean that they are not entitled

Lo try to get the adéitional informacion, and the case that
I wille-well, the one that I think of, the summary judgment

that I granted in Bond ve. Carling, bond Distributing

Company vs. Carling Brewing Company, the defendant f£iled &
motion for summary judgment, and I held it up for some ime

to give the plaihtiff an opportunity to obtain by discovery
some facts that 1 said he had to controvert or I was going
to grant the summary judgment.

He was not able zo obtain the information,
and after an appropriate time I granted sumnary judgment,

and iv was affivimed.

But just because you have filed an affidavit,
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unless you say that the affidavit itself in the way it
raises the claim bars the right to proceed, and if you say
it is only by pvooF of the IacL: Ln the aftldaVLL, I am
inclined to be w1th_you.

The plaintiff has got an awfully hard burden
to make me say that the rule that he speaks df'thét there
muest be evidence which tﬁelman himself pevsonally testified
to should be applied in all of its strictness to the CIA
and particularly where the security of the'Government is
involved, Obviously the rule has to be applied with some
discretion, |

But also the Court should not go any further

“1

from the usual method of proof than is necessary to protect
the interest of the United States as distinguished from the
interest of the cgefendant, So I suggesi that we have @
report from Mr. Kenney to you people prompily as to whether
HMr, Helme is willing to be mowe specific in Paragraph 8

and whether or not if he is we counsider time for taking the
depogition of Mr. Raus, and it may be that you will raise
certain clalms to most, to so meny of the questions that we
will not get anywhere, but the Court will rule on them &8
they come until we have established a sufficlent pattern
that will make it futile to go any further or futile for

you to object any further.
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I do not mean to prejudge it, but I think
they are entitied to make a try.

Now, do you want to attempt to fix any time
now? Everybody is here from Washington. I do not want
to bring everybody baclk, and in view of the suggesction by'
the plaintiff that they prefer to have things done formally
maybe we can better do it while everybody is here in open
court rather than to try to work it out by telephone calis

baclk and forth to the Judge.

e

We do that routinely in Daltimore, but
plaintiff's councel objected to it belag done here, and I
am willing, if they are Washington rules, I will play
Washingioa rules, but counsel on both sides come from
Washington aayhow,
2, PASKAUSKAS: May L be heard on that poirtg,

Your Honox?

THE COURT: Yes,

2, RASKAUSKAS: First of all T would like
t0 say as & pare@thetical remark that my associate and I
are as concerned about national sgcurity, I think, as anyone
elge is in'this caée°

Secondiv, we believe in the amenities and
courtesies that counsel always extend to each other in the

course of counsel and because we all hope to practice a
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number of years and would like to have it as pleasant as
poscible, as arduous as it sometimes gets.

But what we objected to was an informal
approach in what we contend to be an extremely sexious case
where the defendant wanted to sét up a hearing date here
end presented us with a big surprise, and it was only after
I talked to your Clerk, Your Honor, that we got this

affidavit in the nail, and I believe that was through the

e

nstructions of the Court through your Clerk.,
But we were just gilven a date, and we did not

-

think it appropriate for counsel to come ruaning over to
Baltimore for a mystery session. So that is the reacon.
We are delighted to obcerve any ameniiles we

can with all counsel,

THE COUET: Well, I do not went to briag
people from Washington to Baltimore umneccssarily just {o

wowk out detadlls,
Mow, cen we get eny idea how long it will take

Mr, Helms to decide or whether he will modify the affidavic

MR, MAROMEY: As to whether we can supplemernt
the affidavit with respect to Paragraph 87

THE COURT: Yes.

MR, MARONEY: I would think we can do it,

ascertain one way or the other within twenty-four to forty-
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eight hours.
THE COURT: All right. Well, that is fine.
Now, do you want'to fix a date?
‘ MR, PRETTYMAN: Assuming he is here, Your
Hanérh
THE COURT: Yes,
MR, PRUTTYMAN: Mz. Maroney would have to
get in touch with himn. |

MR, MAROHEY: Yes, He was here two days

THE COURT: All right. Now, do we want to -
ey to work out a dateand time for the taking of the
deposition of Mv, Raus?

)

2

%o, PRETTYMAN: The only difficulty I hecve
there, Your Honoi, is that Mw,., Comnolly is not here, so L
do not know his schedule, and I hsve extensive hearings
beginning in Chicago in a case on May 4th which may take as
long as six weeks .

THE COURT: Well, I think we can do it soeoner
than that. My guess is that this is not going to be g
very long session, though it.mighto If he is going tc be
asked to answer 450 questions ic is going to be a very
different matter, but I think that if we get over the

hurdles of whether he is going to be allowed to answer this,

that, or the other type of guestion, why then maybe ic can
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be moved on to somebody else.

MR, STANFORD!: .In view of what Mr., Prettyman
says about his being engaged in hcal1ﬁws in Chicago from
the 4th for a period of about six weeks, end the Court®s
statement thét we.can probably handle that matter sooner,

I know that My, Conmolly is set for a trlal next Monday
because I am also engaged in that on the other side, Monday

and Tuesday of next week, and 1 am.sure it will take two
days, unless settled, and it does ﬁot look like it will be,
so that it might be two days, or three, Tuesday, Wednesday,
and Thursdayo

MR, PRETTYMAM: The follo wing weel might be
even better, Yéur Honow, the last week of the month.

a3y Francisco che most of

0]

n Sa

=

I am going to be
nexc week, but he may, and there iz no reason why both of us
1 o to 3 a
have to be here,

MR, STANFORD: The following week would be

Ly

begimning with the 25th.

THE COURT: That is f£ine. The only thinz I

kuow 1 have to do that week 1s to vedisiwict the Congressional

Districts of the State, one of three Judges of the Court.
MR, PRETTYMAN: You say next week?
MR, STANFORD: How about the 27th?

MR, PRETTYMAN: That would be fine.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2




T

s

in pazenthesis.

There was a

Appro‘veo(i @< lcase 200501727 : CIA-RDP75-({Q/7CQOOO100100001-2
- 65
THE COURT: Well, let us see.
MR, STANFORD: Your Honor, can we=---1 think
. it woulde--
THE COURT: Do you want to go off the record
for a minutce?
MR, STANFORD:  Yes.
THE COURT Let us go off the record.
(Discussion off the record.)
MR, FRETZYMAN: Can we go back on the record?
THE COURT: Yes.
MR, MARONEY: In Mr. Helms' affidavit of
April 1si there is an obvious error on page 3 in Pavagraph
. 11, There is a referemce to 403 d. the "d" should be

Section 403 d withoutr the

parenthesis in the Code, It is still there but it has
been repealed,

THE COURT: Is it agreed that I just correct
chat?

MR, MAROMEY: Yes,

MR, STAWNFORD: Yes,

MR, PRETTYMAN: Yes,

. The "g'" hovever remains,

THE COURT: Well, then, I will hear from Mr.

Kenney in the mnext couple of days.

Do you want to f£ix the time?
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4

I tﬁink April 28th is about as good 3 day
as I could have, either here or,thefey o Just let
me know,

MR. PRETTYMAN: I understand, just so I am
clear on this, Your Honor, that if there is to be a
supplemental affidavit from Mr. Helms we will attempt to
file that promptly.

THE COURT: Yes,

MR . PRETTYMAN: Then Your Honor will decide

on the bacgis of the

85

£fidavit as to whether this further
deposicion attempt is fruitless.

THE COURT: Well, 1 do not know. 1f he is
going to say,that he is going to claim that he can't answer
anything, that he is not golng to be allowed, if Mr. Helms
is golng to say, "I am not going to let him answer anything.'

MR, PRETTVYMAN: 0f course he has already
said that,

THE COURT: Well, he csaid he can't go beyond-s
what did he say?

MR. STANFORD: Beyond what has already been
stated,

THE COURT:  To make no furiher disclosures
pertainging to the use and employment of Juri Raus. If
that means--let him be specific. If that means he is going

to tell him not to answer any questions, then that answers

it
App?oved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2
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it, and it may pe tnat tnat is what tijis means, to make
no furtier disclosures concerning nis: .employment or relatlng

€0 tnis matter without specific authoﬁ tion by proper
officials of tie Central Intelligénce Agency.

So it does not.teil him not to say anything.
1t tells nim not to say it without the disclosure of the
agency, and if you are going to claim that he ié bound by

5 in

{=le

thds, tae only practical way to take the deposition
the presence of somebody with authority to say "answer or
don't answer,'

MR, YRETTYMAIN: Well, I tnought Your Honor
said, 1 tiought Your Honor said t “Jut 1F tne amf davit fLom
Helms was specific enough on the question of what informa-
tion was passed to Reus that then no deposition might be
necessaty .

THY, COURT: I think it pvobaply won't
because I do not see how they ave going to be able to
accompllsn anythin g.

MR, PRETTYMAN:  That is the point that I am
making, Your Honor.

THE COURT:  That is up to them, and if tney
want to take the deposition--

MR. STANFORD: I feei that there ma& be a
middle ground. | In other words, we have that information

wialcn was disclosed to us, that is that information that
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they refused to do, but there is a grey area as to how much
we are allowed to get and how much we are not,:aﬁd 1 would
. like to close that gap. .:
THE COURT: I think the plaintiffé have that
right, and 1 suggest that we set this up in Mr. Helms'

office if we can, and if he is the one who has to do it or

=

to whomever - he will delegate it of whether he will
ancver any questions, and we can go over there, and the
nrivilege can be ualess-~well, I think there are two things:
1f Mr, Helms says; "1 will cla;m privilege againét any
question. I will claim.éxecutive privilege on any
question, and I will not allow Raus to answer any question,"
. thea it is futile.
MR, STANFORD: You mean about anything

connected with the case?

THE COURT: That is right. Then I have got
£o decide it on that basis, but until he says'that I am not
going to assume it. |

All xzight.

MR, STANFORD: As Mr. Raskauskas says we
may be presumptuous about allowing us to go over there.

. . THE COURT: Well, I do not care, wherever
he wants. I was just trying to suit his coavenience. 1f
ne wants to come here tnat will suit me fine, and T usually

have found when 1 subpoenaed the Attorney General that I, get
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somgbody else witih instructions that I am authorized to go

so far and wno further, but what I am saying is I will nold

this in whatever is the most convenient place, whatever is

indicated by tine CIlA and the Department of Justice,

MR, MARONEY: I do not think it would be
necessary for the purposes of taking M. Raus' deposition
to go to Washington or tne CIA. 1 think that can be done

here, and the interest of the CIA would be protected, with
government counsel and nerhaps a rep:esentative of the CIA
precent a2t the time.

THF. OURT' Who will be authorized.

MR. MARONEY: Who will be--

THE COURT: Who will be authorized to tell
him he may oxr may not answer.

MR, MAROMEY: That is right.

THF, CCURT: ~from the Government's point of
P

fula

view becoause what this dis, he has beeﬁ told not €o answer.
‘He has been told to make no Turther disclosures concerning
is ewployment by the agency or relating to this matter
without specific authorization by proper officials of the
CIA.

No%, that may or may not mean that he;cannot

answer questions, that he has been told not to answer a

question on deposition,
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MR, MARONEY: Yes.

THE COHRT: I think we ought to hear it
question by question, and 1 think it is much better to have
that privilege éiaimed by and the instructions to him
given. Now, if the instructions are given repeatedly that

' why then

e are not going to allow him to answer any,’
the thing is going to be futile? but,maybe it is worth a
trip over here for such a thing as t;hato

MR, STANFORD:  Your Homor, depending upon
what amendment, modification, or‘decision is asserted by
Richard Helms following the p:esentat;on by Mr. Prettyman

and Mr, Maroney of the Court's finding at this time, we

might want to take the deposition of Mr. Helms.

o

=

THE COURT: All xight.,
MR, STANFORD: it tﬁat were done we would
ask it té bevdone éimuluaneously or at least tegether.
THE COURT: I think if his deposition is to
be taken I ihink it had better be taken in his office
because he wéuld,need to look at, if he is going to answer
anytining he wouid'ﬁeed to look at records, an& we can't
bring the'whole CIA records over here to Balfimore._ :
.MROIMARONEY: of course,AYour Honor, the L////
Government would object very étrenuously to the ték?ng of
Mr., Helms' deposition. |

THE, COURT: 1f he claims the privilege and
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S

says that, whoever §§_the/head'df’w oever 1is authorized

el
e

/,ﬂ,»—ﬂtU“Efﬁiﬁ}éxecutive privilege, if he is the CIA's only--is
. 4 the CIA an agency by itself?

MR, MARONEY: Yes.

THE COURT: It is not under any department,

and if the head of the agency claims the privilege in any

—

formal way the Couxt will recognize it, and I think 1 am

required to recognize the executive privilege, and I will

—

recognize it, But again I think it ought to be on the

recovd in the case,

MR, MARONEY: Well, Mr. Helms has already

done that in his affidavit which is already on file.
| —

what the way is that you usually claim executive privilege.

THE COURT: Well, you had better look up

MR, MARONEY: All vight,
THE COURT: And be sure you have got it on
the record clearly.
MR . MAROWEY: Yes,
MR. RASKAUSKAS: | I beg to differ. I think
Mr. Helms has indicated he can give ﬁo information at this
tine but that he might be able to give information by
‘ inference, from reading Mr. Helms' affidavit by officials
in the future, |
THF, COURT: Since I d&; not know that is why

1 am requiring it to be made clear, to clarify it.
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e T T All right. PR
RN - '(Tﬁéreupon, at 11:45 o'clock aim., thb e
hearing was concluded.)
Certified to be a true and correct transcript -
of the proceedings in the above case. .
Official Reporter
k
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE,
Plaintiff,
Ve
JURI RAUS, Civil Action No. 15952

Defendant.

P N R L S Sy )

AFFIDAVIT

Richard Helms, Deputy Director of Central Intelligence, being
first duly sworn, deposes-and says that:

1. Under the Director's Delegation of Authority to the Deputy
Director of Central Intelligence, dated 28 April 1965, a copy of which is
attached, I have been delggated all authorities vested in the Director of
Central Intelligence in his position as Director of Central Intelligence
and head of the Central Intelligence Agency including those authorities
set forth in Central Intelligence Agency Regulation HR 10-20, a copy of
which is attached.

2. Ihave familiarized myself with the allegations contained
in the complaint in the above-entitled case.

3. I have familiarized mJyself with the Central Intelligence
Agency's participation in communicating information concerning Eerik

Heine to representatives of the Estonian emigre community in the

" United States.
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4. During the periods of time specified in para'graphs 5, 6,
and 7 of the complaint, the defendant, Juri Raus, was employed as a
highway research engineer for the Office of Research and Development,
Bureau of Public Roads, United States Department of Commerce.

5. During the same periods of time, the defendant was the
National Commander of the Legion of ‘Estonian Liberation, Inc., and
was familiar with Estonian emigre activities,

6. For a number of reasons, including his past history and
his position as National Commander of the Legion of Estonian
Liberation, the defendant has been a source to this Agency of foreign
intelligeﬁce information pertaining inter alia to Soviet Estonia and to
Estonian emigre activities in foreign countries as well as in the
United States.

7. The Central Iﬁtelligence Agency has employed the defendant
from time to time -- concurrently with his duties on behalf of the
Bureau of Public Roads -- to carry out specific assignments on behalf
of the Agency. (Defendant was so employed on those occasions specified
in paragraphs 5, 6, and 7 of the complaint. )

8. On those occasions specified in paragraphs 5, 6, and 7 of

the complaint, the defendant was furnished information concerning
/ . - . g ”

o A P —
' ¢

the plaintiff by the Central Intelli:gencé A_géncy/\an& was instrucﬁe_‘d/.g)
disseminate such information to members of the Liegion so as to
protect the integrity of the Agency's foreign intelligence sources.
Accordingly, when Juri R{ius spoke concerning the plaintiff on the
occasions about whi»ch complaint is made, he was acting within the

scope and course of his employment by the Agency on behalf of the

United States.
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4
I { 9. OnMay 29, 1963, prior to the occasions specified in

paragraphé 5, 6 and 7 of the complaint, the defendant signed a
Secrecy Agreement with the Agency, a copy of which is attached,

&

i which Agreement is still in full force and effect. /

i 10. After a personal review of the Agency's activities
pertaining to Eerik Heine, I have reached the judgment on behalf
of the Agency that it would be contrary to the security interests
of the United States for any further in.formatioﬁ pertaining to the
use and employment of Juri Raus by the Agency in connection with
Eerik Heine to be disclosed,()ther than the disclosures already

made in the defendant!s answer, my own affidavits, and the

defendant®s affidavits, which I have read. )
ll.ﬂ&cting pursuant to the authority lodged in the Director
of Central Intelligence by virtue of the provisions of Title 50,

United States Code, Sections 403d and 403g, and the implement-

! ing Regulations promulgated thereunder, I have determined that it

‘ would be cont ré.ry to the national interest and would further compromise
the proper protection of intelligence sources and methods to disclose
further information in regard to those material matters which the plain-
tiff has sought to have revealed through his pleadingg)l am herewith

directing Juri Raus to make no further disclosures concerning his
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employment by the Agency or relating to this matter without specific

authorization by proper officials of the Central Intelligence Agency.

P L )

Richard Helms

Attachments as stated.,

STATE OF VIRGINIA )
) ss.

COUNTY OF FAIRFAX )

Subscribed and Sworn to before me this [‘s{- day of a?uw gl » 1966.

. mm {;\7!}\1 W Y |

Notary Public \5 / '

My commission expires 1‘4 ’?{gjj:;/uﬂ 1269 . i §

&r

(SLAI_) :
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. S DELEGATION OF AUTHORITY

\\\\\\

I hereby delegate to the Deputy Director of Central Intelligence

N all authdritics vested in me by law or by Vi;:me of my position as
Director o@.’/v Central Intelligence and head of the C:—;ncral Inté.lligence .
Agency, m\.luamg, but not limited to, the ceu‘ﬁcation authority set
forth in s»cno'x 8(b) of the Central Intelligence Agency Act of 1949, - . "- B : .
as amended, except for a.ny authorities the delegation of which is
. prohxbxted by law, '
All other delegations of authority currently in force remain valid

to the extent théy are not inconsistent with this delegation.

- 7 . [y :
/;x’;; ‘«(757,/',,.;“1 /%M,}ZM’/L/Q.'
WILLIAM F. RABORN, JR
Vice Admiral, USN {Ret.)
Direcior of Central Intelligence

Certified a true copy of the Director's Delegation of Authority to the .. -
Deputy Director of Central Intelligence, dated 28 April 1965 and in-
corpora.ted into Central Intelligence Agency Regulation, HR 1-2b, last
pubhshed 30 December 1965, /ﬂ- <
o
8T /f/'&f«‘,‘-) l

\v\_/l\,ouls G. Carrico :

CIA Records Administration Officer

STATE OF VIRGINIA )
") ss. ' '

"' . . - - ,COUNTY —OF "FAIR FAX ) 3 -':; T s s g p s e "‘“‘:‘v‘"""""."'-“b”'."‘" i"""’*"‘% i A

Subscrlbed and Sworn to before me this { st day of ,J,' ’

Gonrnacl) Qﬂfﬁ«/ M»é Ow

Notary Public (/

\:;‘\\\ \ My commission expires ’AL{- MM&:L /éféq | .

i
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SECRECY AGR'"M NT )

1. I recognize that in connec‘non with my confidential relationship with the Central
Intelligence A'rency (CIA) I will become apprised of information relating to the national
ngtion of this nature xd'*tu to intelligence
ecifically overations, sources, meth ods, perscanel,
tion to the actual information that
of my relationship with CIA it wiil be possible for me to
formation. I undérstand that unlawiul disclosure of this
information or its imphcatz nis could geriously jeopardize the national interests and secu- .

defense and security and particularly inforx
sources, methods and operations, ara
fiscal data, or security measures. Irc
comes into my possession beeas
deduce implications from such ir

ize that in add

"

rity of the United States of America,

2. I solemnly swear, without mental resery rvation or pur‘uo..e of evasion, and in the ab-
sence of duress, as a citizen of the United Siates of America that I will never divulge, pub-
¢ ans, any information or its implications
of the character set fortii above, mcu.ch:w the fact or content of my meeting wuh repre-

e be g, to
stand that the terma “any person” includ 3,
Pi Oyers
v

lish or reveal, by writ.ing, word, conduct or oti cz peel

sentatives of CIA, to any person unless I hav en speciiically authorizeg, in wv

QO so by a repzesentau.v\, of CIA. I unde
among others, friends, relatives, spouses, em

A
eral Amncy excepting omy CIA representati

secrecy agz'eement

. 1 understand that $his agreement does not Impose any restriction upon me or my
em’noyer with regard to infor nation a\,quxxed by me or my emplovr.r in the regular con-
duct of business and not as & result of my rela) 1on5n<p with CIA. The mere fact that such
information is of interest to CIA does not subject it to the confidential treatment prescribed

by this secrecy agreement.

4. I fully realize that intenticnal or negligent violation of this secrecy agreement may
subject me to prosecution under the Esmm.agu Laws of the United States of America (18

USC secs. 793 and 794).

' H ¢

m representatives of any State or Fed-
5 who have been specificelly referred to me
by {he representatives of that a%ncy wnom 1 have met on the occasion of signing this

im WITNESS WHEREOF, I have set 1y band and seal this £ 6/ day of /“'ju
: ; s ) . * .
Witnessed by me this 27 day of
- ,-4 . /,/‘,,W,x/éc P e (SEAL)
; ) s.gnanun.' ¢ .
Certif;ied a true c0py except the name of the witness':has been. obliterated
for security reasons. ~e

STAT

... CIA RKecords Adm1mstrat1on Officer

STATE OF VIRGINIA . )

COUNTY OF FAIRFAX )

Subscnbed and Sworn to before me this !g“‘ - day of ‘2’:{(}& )

1966, o )

 Gedlii .

Notary Pubh\)

PO

v
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SECURITY ‘ HR 1 0;20

.20. PROTECTION AND DISCLOSURZE CF INFORMATION

a. AUTHORITY. Under the National Sccurity Act of 1947 arnd the Central In-
telligence Agency Act of 1649, and under dircction of the National Security ,
Council, the Director of Central Intecllizence is responsible for pwtectmg ‘in-
telligence sources and methods from unauthorized disclosure. S

PROTECTED INFORMATION. T problcm of determining what information
relates to the protection of intcllisence sources and methods is of such com-
plexity that no final determinaticr: can be made in regard to any single piece
. of information within the Ager:y or the other intelligence components except
: : : at the Dircctor's Iével. Under his responsibility for protection of such infor-
: mation there have been established overall policies and detalled procedures
for the appropriate dissemination of information and for its protection in the
executive branch of the Government. Lvery request for information outside
of the system designed to serve the executive branch becomes a special prob- -
lem requiring specific determination by or on behalf of the Director, There-
fore, all files, documents, records, and information (whether or not reduced
. to writing) in the offices of the Central Intelligence Agency, including the
(e : several field offices, or acquired by any perscn as a result of service with or on
: behalf of the Agency, are to be regarded in the first instance as protected
information.

¢. POLICY. All persons are hereby prohibited from disclosing or using protected
information for any purpose other than thie performance of duties for or on

.b.

b,

-

< : : behalf of the Agency, unless the Director of Central Intelligence or his designee .
S ; has authorized the disclosure or use as not being contrary to the public interest. "
“ . : . - When deemed advisable by the Direcior, requests for protecteu information
H {’ N will be referred to the National Security Council for a decision on disclosure
N d. SUBPENA FOR PROTECTED I\I‘OAmIAAIO‘I . . o

(1) Any person who is served with a subpena requiring the disclosure of pro-
tected information to 2 court or the Congress shall promptly inform the
General Counsel of the service of the subpena, the nature of the in-
formation sought, and any circumstances which may bear upon the de-

RN sirability of making available the information, in order that the General

S Counsel may advise the Director. Any action in response to the subpena
- D shall be taken only in accordance with advice of the General Counsel.
Disclosure may be authorized only by the Director or Deputy Dircctor of

i . Central Intelligence.

: : . (2) If circumstances make it necessary for the Director to decline in the pub- .

“ ’ P ’ lic Interest to furnish the information, the person on whom the subpena
A o ; : is served (acting In accordance with advice of the General Counsel) or

E ,: the General Counsel or his designee will appear in answer thereto and

- N e i respectfully state that he is complying with specific instructions of the

) ! K v Director of Central Intelhgence in retusing to furnish the information

requested.

<

51

HR 10-20

i effecti-:‘{e 29'AL.1gust 1952, renumbered 1% ) ‘
S 25X1

\ Liouis G, Carrico
. R L . CIA Records Adm1mstrat10n
- : : - Officer _ s

STATE OF VIRGINIA )
: | ) ss,
COUNTY OF FAIRFAX) ' .

oubscrlbed and Sworn to before me this lg—]~ day of ! 2& b, ;é R

N 1966..
N = J ol /4
$iT Neos R N 5’/;»3*’;(40 ﬂ/j\!{” /’;'.' 7/%4 s ? L
NP " . Notary Publicyj
i .. =My commission expires A 'f;,ﬁﬂmmﬂ i /'766?
3 . T : v . )

T 4SEAL)Y

2
\\\' .
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE,
Plaintiff,

v, Civil Action No. 15952

JURI RAUS,

Defendént.

e A S e e s e St e

AFFIDAVIT
Richard Helms, Deputy Director of Central Intelligence,

being first duly sworn, deposes and says that:

coacerning Eerik Heine which was communicated by the Agency to
Juyi Raus and thus to clarify Paragraph 8 of my previous Affidavit
vdated Aprill, 1966, which I otherwise adopt in its entirety and
incorporate herein by reference.

2. Prior to those occasions specified in Paragraphs 5, 6,

and 7 of the complaint in this action, the defendant, in a series of

operative, a KGB agent. The defendant was instructed to warn

Soviet intelligence operative, a KGB agent. The purpose for this

—

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100100001-2

1. The purpose of this Affidavit is to specify the information

conferences, was furnished inforrnation by the Central Intelligence

Agency to the effect that Eerik Heine was a dispatched Soviet intelligence

members of Estonian emigre groups that Eerik Heine was a dispatched

instruction was to protect the integrity of the Agency's foreign intelligence




sources, existing within or developed through such groups, in accordance

with the Agency's statutory responsibility to collect foreign intelligence

“aml.' the statutory responsibility of the Director of Central Intelligence
;?to protect foreign intelligence sources and methods. Accordingly, when
;‘:uri Raus spoke concerning the plaintiff on the occasions about which
f%complaint is made, he was acting within the scope and course of his

';;employment with the Agency on behalf of the United States.

[ oo
\ A S
§/ NAAA AL N N

‘{ ) Richard Helms
1
|
|

STATE OF VIRGINIA )
) ss.
; CGQUNTY OF FAIRFAX )

I

i ) ) . YRRy
-Subscribed and sworn to before me this @=<§mef day of { ‘ul?Ji,:J) >
(119¢€6.
4/; /} .~
L DR, 7 “an
S ' Notary Puklic A
\“!
s . gl A = b o
My commission expires A" 04 tas S o, I e
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UNITED STATES DisTRICT COuRT
FOR THE
DisSTRICT OF MARYLAND
BALTIMORE, MARYLAND 21202

ROLYIL C, T, OMSEN

CHIEF JUDCE

April 4, 1966

Zruest C. Faskauskas, Esq.
1428 hay Road
Hyattsville, Maryland

Eobert J. Stanford, Eaq. . , -
1730 M street, N.W.
washington, D.C.

4};

2

rzul R, Connolly, Esqg.

<. Barrett Prettyman, Jx., Esq.
wojan & Hartson

£1is Connecticuit Avenue
Wachington, D.C. 20006

oo Feine us =~ Civil Action No, 15052

Tanitlaonens

I have read Mr. Prettyman's lettexr of April 1 to
@i clexk, the transcript of the hearing on March 1l
.. &.. of the papers which have been filed in the case since

i 2B L1e I have concluded that the case should be set for
fu ez hearing on Thursday, April 14, at 10:00 a.m.

2
par

At that hearing the following matters will k= con- —

. a
FOREIE TS SO

(1) The filing of the amended answer. At thc hear-
in. oo Maxch 1ll, I stated that I would permit defencdant to
f£il: .. amended answer setting up absolute privilegc. De=-
Zed st £iled a motion to amend the answer and I signed an
oz’ r on March 23 permitting it to be filed. Thereafter,

.

A- o n..ff filed a motion to strike the motion to amend the

aie e, which the Court will consicder also as a motion to
st. J. the oxder entered thexeon. Before making & final ruling,

" Approved‘For Rélease 2005/01/27 : CIA-RDP75-00770R000100100001-2
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Z. acwe C. Raskauskas, Esq. April 4, 1966
. ozt J. Stanford, Esqg.

Piii R. Connolly, Esqg.

. Earrett Prettyman, Jr., Bsqg.

I +i21 hear anything which either side wishes to add to the
& cevial which has heretofore baen submitted, including the
peirts and authorities filed by plaintiff on April 1.

(2) Whether defendant should be allowed to proceed
wi:h his motion for summazy judgment, based upon the material
alveady £iled, the material which he proposes to file on April
4 or S5 and the testimony of a govemment official which he Za-
£: 123 to offer at the proposed hearing: or whethexr Jefondant
= 7aid e required to file a new motion for summary judgment.
Iv any event, the Court will considexr what further opportunity
pl wintiff should be afforded to angwer such motion for summary
e lgmont o to develop facts in support of its opposition to
<. i awotlon.

(3) In connection with the last sentence, the Court
211 rule on any objections which defendant may have to the
:irg of the deposition of the defendant oxr to such intexroga=
:s which plaintiff has filed or may file dealing with the
«: ~-ion of privilege, as distinguished from the merits of the

L

It is not clear to me whethex defendant intends to
r- it entirely on his right to raise the point, or whether the
go ;avnment intends to take any formal position in the matter,
+i souch the United States Attorney or cthexwise.

It is my further understanding that, if a wnotion lox . T

svamary judgment is not granted, the issue of privilege should
be hoard separately and in advance of any trial on the mekits.

RCI:LEL

-2
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Il THE UNITED STATES DISTRICT COURT |
FOR THE DISTRICT OF MARYLAND
EERIK HEINB
Plaintiff,
Civil Action No. 15952

V8.

JURI RAUS

~ e -~ -~ -~

Defendant.

NOTICE OF TAKING OF DEPOSITION

TOs JURI RAUS
c/o E. Barrett Prettyman, Jr.. Esquire
Paul R. Connolly, Esquire
Hogan & Hartson
815 Connecticut Avenue, N.W.
Washington, D.C.20006

PLEASE TAKE NOTICE that at 10300 a.m. on the 12th day of |
April, 1966, at the offices of Robert J. Stanford, Esquire,

Suite 203, 1730 M Street, N.W., Washington, D.C., the plaintiff

will take the deposition of the defendant, Juri Raus, pursuant
to Rule 30 of the Federal Rules of Civil Procedure, before George

M. Foe, Notary Publie, or some other person authorized to admin-

ister an oath, for the purpoge of discovery or for use in avxdencj
The examination will continue from day to day until completed. i

You are invited to attend and cross examine.

: : Ernest C. Raskauskas
1418 Ray Reoad
Hyattsville, Maryland

Asscociate Counsel for Plaintiff
202 - 296-4272

"CERTIFICATE OF SERVICE

A copy of the foregoing notice was mailed, postage prepaid,

i

this 29¢h day of March, 1966, to E. Barrett Prettyman, Jr., Bsquine,

?JRDfxfi?S& end Paul R. Connolly, Esquire, Attorneys for Defendant, &£15 Conned-
RS SKAS

ATTCRNEYS AT LAW ticut Avenue, N. w_' Waa}unqton, D.C. 20006

Vi0-1V"d STREET. N. W,
W, ¢ ANLTON, D. €. 20006

e | o 1 | | }% 7{::; /Q/P‘z/ rz:::>[~\

Ernast C.. Raskaugkas
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